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CENTRAL ADMINISTRATIVE TRIBUNAL
JODHPUR BENCH; JODHPUR.

Original Application No. 238/2006 &
Misc. Application No. 118/2006.

Date of decision: 06.11.2006

Bhera Ram : Appliéant.

Mr. S.K. Malik, . : Counsel for the applicant.
VERSUS
. UOI and Others. :Respondents.
None : X | :Counsel for the respondents
CORAM:

Hon'ble Mr. J K Kaushik, Judicial Member &
Hon'ble Mr. R R Bhandari, Administrative Member.

1. Whether the local reporters may be allowed to see the judgement? X
2. To be referred to the reporter or not? 6/%
- 3. Whether their Lordships wish to see the fair copy of the judgement ? <
4. Whether it needs to be circulated to other Benches of the Tribunai? 'a@
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CENTRAL ADMINISTRATIVE TRIBUNAL,
SODHPUR BENCH;
JODHPUR.

SRORR KR KK

O.A. No. 238 of 2006 & M.A. No. 118/2006 November 6, 2006

CORAM:

HON'BLE MR. } K KAUSHIK, JUDICIAL MEMBER AND
HON'BLE MR. K R BHANDART, ADMINISTRATIVE MEMBER

Bhera Ram S/o 5h. Jamuna Ram by caste Bhael, aged about 46 years,
resident of Bilon Ka Baas Opposita Ps: Pokhran, Distt. Jaiselmer {Raj)
and presently working on the post of Sub FPost Master at PO Pokhran
City, Distt. Jaiselmer (Raj).

L adl ... Applicant
By: Mr. S.K.Malilk, Advocate.

Versus

1. Union of India through the Secretary, Ministry of Communication,
Deptt of Post, Dak Bhavan, New Delhi.

2. Chief Post Master General, Rajasthan Circle, Jaipur.
3. Senior Superintendent of Post Office, Jodhpur Division, Jodhpur

(Raj).
... Respondents

shri Bheru Ram has filed this Original Application assalling
the order dated 12.11.1992 (Annexure A-1) order dated 29.12.1992
(Annexure A-2) and order dated 18.7.2006 (Annexure A-3), and has
prayed for setting aside the samse with a direction to the respondents to
make payment of the stoppage of one increment for a period of six
months and also for treating the period of absence from 12.9.1992 to

14.9.1992 as spent on duty for all the purposes.

2. We have hmard the learned counsel for the applicant at

considerable length regarding admission of this case and have also

&\, carefully perused the pleadings, as well as record of the case.
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3. The brief facts of the case are that the apuiossd 0

working as Sub Pcstma:gt:ér Pokhran City, was issued a minor penaity
charge under tule 16 of thé‘:'{:entrai Civil Sérvices (Classification, Control
& Appeal) Rules, 1965 {ﬁ}%‘és\hgrt “Rules"} alleging that he remained
absent from duty from 1291992 to 14.9.1992. He submitted a
statement of defence menﬁioniaé‘} therein that the applicant was on four
days sanctioned legve w.e.f, 9,9"..:‘1992 to 12.9.1992 but he fell sick and
reported to Government Hosmtak He also submitted a medical
certlﬂcate in this regard. %owever' without following the procedure

under the Ruies-, an arder Empas;ng.n@naiw of stoppage of increment

without cumulative effect for a DJ‘IOC} m’ sm months and declaring the

penod from 12.9.1992 to 14.9. 19?2 as meq-ngn was issued on
10.12.1992. He submitted a revision petxtipn on 4.9.2004 and the
me has been turned down on the pretext of being barred by time.
Hence this Application has been preferrec .cm numerous grounds

mentioned in para 5 and its sub paras.

4. A Miscellaneous Application No.118 of 2006 has been filed

for candona‘tion of delay. The application cantains the grounds for deiay,
r" -such as, that impugned orders are not in accordance with statutory
provisions and the same are virtually void and have no legal existence
and hence law of limitation wc’su!d*n‘oi: apply. The mandatory provisions
ofv imposition of penalty under tulea i4 of the rules have not been
followed and therefore, the impugr’1€(§f_-qrd@x*5 do not have any existence
in the eyes of law. The void orders begr;;g contrary to the provisions of
law do not have any existence and caro ot even required to be
challenged. Serious questions of law h&;é., heen raised before the
respondent No.2, \which ought to have been éﬁrﬁsidered and decided on

~

‘merits, rather than rejecting on the point of delay.
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5. The learned counsel for the applicant has reiterated the
facts and grounds mentioﬁed in the pleadings of the applicant as
noticed above. He hag submitted that the order of the penalty is
without jurisdiction and such panalty could not have been imposed.
Regardihg the point of condonation of delay, he has repeated the
! grounds mentioned in tha Miscellansous Application. He has cited
numerous judgments in support of his contentions, which we would be

dealing with in theglater part of this order.

6. The admitted position in this case is that the applicant was

inflicted. upon tha 'penaity vide order cated 29.12.1992 and he did not

i ‘ prefer any appeal. The ravigsion petition came to be filed only on
‘ 4.9.2004 i.e. after a lapse of about 12 vears. The application for
condonation of delay does not contain ever a word which can be termed
to be good and Su%fic:ie‘nt reason for ¢ondonation of delay. Only certain

legal provisions have been pleaded. Before proceeding further in the

matter we would ascertain the legal position with regard to applicability
or otherwise of law of limitation in case of challenge to vold orders. We
make it clear {:ﬁa‘t we are not satistied that the impugned ordérs could
o
be construed to mean void order.  the due }:wc:ic:eciure far imgosii:ien of
c‘\ penalty as prescribad in rule 16 of the Rules has baen followed. We are
not impressed with the ce:ntenﬁm that mandatory procedure as laid
down In rule 14 of Rules were to be followed in the instant case. The
penalty order has also issued by a competent authority. However, this
question may not be r-equi”r'@cj to be aven examined in detail in view of

our findings in subseguent paras.

7. The legal position as to whether a void order if challenged,
would attract the law of lirnitation or not, has been exhaustively dealt

- with by a Full Banch of this Tribunal at Ahmedabad in the case of Dhiry

%\ Mghga\ Vs, B g of Indie & Gthers, Full Bench Judgments of C.AT.
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1989-91, Vol. II, Page 498. The Mon'ble Bench has also examined the
judgment of the Apex Cowrt in the case of Slale of M.P. Vs. Sved
Quamarali 1967 SLR, 228 which has also been very heavily relied by
. the learned counsel for the applicant in this case. The: Hon'ble Full
Bench has been pleasad to hold that challenge to a \{cid order under
section 19 of the AT, Act, 198% wauld attract law of limitation. Paras
26, 27 and 28 of the said judgment being relevant, are extracted as -
under: &

v26. It cannot indead be guastiongd that a void order has no existence in
the eyes of law and as such is a nullity. Howavar, this authority cannot
be used as an authority in support of the proposition that there is no
period of limitation far an Application assailing & void order filed under
Section 19 of the Act. The provisions of the Act could not be considered
by the High Court as these were not even on statute book.

27. In view of the dictum of the Supreme Court in Syed Quamarali
. (supra), and the reasons set out herein above, we would hotd that as a
void order has not existenca in the ayes of law and a5 such is a nuliity,
the same need not be got guashed or set aside. We would further hold
that an Application clafming arrears of salary or other appropriate relief
without assailing & void arder cannot be defeated by a plex on behalf of
the respondenis to the effect that the applicant had not filed and
application to gst the order guashed or set aside within the peried of
limitation. We may also add that it is difficult to subscribe to the view
that the failure to challenge & void order within the period of limitation
would render the same impregnable, Such a view has been expressed by
Shri De Smith at page 153 of his Treaties on “Judicial Review of
Administrative. Action”. Fourth Edition, by M. Evans. We are unable to
find ourselves in agreement with the aforesaid view. This is so for the
reason that an order which i & nullity Le. A void order cannot
- conceivably become impragnable by mera lapse of {ime.

Story, 1. in his Conflict of Laws; has also expressed the view that the

" statutes of limitation proceed upon the presumption that claims are
extinguishaed or ought 10 be held extinguished, whenaver they are not
litigated in the propar forum within the prescribed period. It is equally
difficult to subscribe-to the view held by Story, 1. This view falls foul of
the well settied hasic principle: of the law of limitation to the effect that
limitation bars remedy but {does not) extinguish a right.

28. To sum up, we hold that an Appglication impugning a void order under
Section 19 of the Administrative Tribunals Act, 1985 is also governed by
the period of limitation prescribed by Section 21 of the Act. The question

- falling for our consideration is answarad accordingly”.
From the aforesaid decision, it is evident that the various orders,
even if these are termed a3 void, having been challengead, shall be
regulated by the periad of limitation provided under section 21 of AT

a: Act 1985. That being so, this Original Application cannot be said to be

v



within the period of limitation prescribed under section 21 of the

Administrative Tribunals Act, 1985,

8. Now we would examine as to whether there are good and
sufficient grounds for condonation of delay in filing this case. From the
perusal of the grounds put forth in application for ¢ondonation of delay,
we find that there are some grounds .re:f-:tating,to the concept of void
order which fall §» the ground having no substance, in view of our
findings recorded above. As regards the other grounds, it has been
pleaded that when a serious question bz’r‘ law is .mmlved, the case should
be heard on merits. Thev@x is no doubt about the principles of law but

unfortunately that is not attracted to the facts of this case. Therefore,

the ratio of the law laid down m' Rivisional Manager, Plar

& Micobar Isiands Vs. Munny Barrick and
rs, 2005 SCC (L&S), Page 200, has no application to the facts of

rg, 2004 SCC (L&S), Page 10, it has been down that
power to condene the delay is discretionary and is to be- liberally
construed. We fully agree with the principle of law laid down in the said
case, but it does not s&pparﬁ. the cage of the applicant par_ticularly
when there is no ground, what to talk of good and sufficient ground for

condonation of delay. If there be some good and sufficient grounds,

then definitely the Court can exercise its discretion. We find ourselves

_ helpless in using our discretion to condone delay as there is no material

for exercise of such discretion.

10. The cther case of N Balskeishnan Vs. M. Krishnamurthy,

AIR 1998 SC 3228, was regarding delay caused due to failure of

advocate to inform appellant as well ag to take appropriate action. This

%
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situation is not in existence in the instant case. Thus, even this

authority is of no avail to the applicant and is distinguishable.

11. The next authority cited on behalf of the applicant is in the

case of Stafte

And Anpther 2000-(033)-L1C -2379 -5C = 2000 (4) SLR SC 8, wherein
their Lordships of Apex Court have reiterated the principles of law to be
applied while corz‘?é/"ideri:‘ag 2 case for condonation of delay, as elaborately

discussed in case of Collector

Katiji, (1987) 2 SCR 387: {AIR 1987 SC 1353). The facts of the case

in hand are dissimilar in as much as no reason, what so ever, has been

for condonation of delay.

9. The rules relating to filing of ravision petition do npt provide
for any specific period of limitatiort except in case of suo moto exercise
of powers under rule 29{v) of rulas wharegin six months period is
prescribed, but that does not mean that the revision petition can be
entertainedbat any point of “timé. The reasonable period may be taken
as.six months whereas in this case, the revision petition was preferred
after a huge gap of about 12 long years. We therafore do find any fault
with the action of respondents Er; not entertaining the r&v‘rsiaﬁ petition

on the ground of limitation.

10. In view of the aferesald discussion, we do not find

disclosed nor any plausible explanation for such delay is forthcoming,

any force in the Miscellangous Apnlication as there is absoiut_ely |

no ground least to say goed and sufficient grounds for

condonation of delay. It is, thereforg, rejected. 1t is well settled

that an OA cannot be entertained on merits, as held the Apex



11. In the result, the Original Application is hereby

—

. .’ ‘
dismissed on the ground of limitation without going into merits, in

limine.
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,(R,R.BHANDARI) {J3.X. KAUSHIK) '
Administrative Member Judicial Member
HC*

/".’/







