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CENTRAL ADMINISTRATIVE TRIBUNAL
: JODHPUR BENCH; JODHPUR

Origina'l Appllcatlon Nos. 138 139 140 &1501/2005.
; - &
MISC Appllcatlon Nos 119 120 121 122/2005

- | Date ofdecnsnon 7LLb3 2007

,Hon'ble Mr Kuldlp Smgh Vice Chalrman N
Hon’ble Mr. Tarsem Lal Admmlstratlve Member

Rohit Dutt Pama S/o. late Shrl Vlshnu Dutt Paniya aged 39 years,
resident of Kayasto Ki Ghat| Nav Chokia; Jodhpur. Post: The
applicant is presently holding the post of Section Engineer( Works)
in the office of Section-.Engineer ( Works/P) Behind Sangi Petrol
Pump, North Western Rallway Jodhpur

)})

: appllcant in O.A. No. 138/05

i Vimal Mathur, S/o late Shri Kailash Narayan Mathur aged 39 years,
: resident of T.20, Railway quarter, Behind Sangi Petrol pump
Jodhpur. Post: The applicant is presently holding the post of
\Section Engineer( Works) in ‘the ‘ofﬁce of Section Engineer (

: “applicant in 0.A. No. 139/05

Magan Lal ‘Meena, S/o Shri Ram Kishan Meena aged 41 years,
resident "of E-52, Near Railway Station, Barmer. Post: The
applicant is’ presently holding the post of Section Engineer( Works)
in the office of Sectlon Engineer ( Works), North Western ‘Railway
Barmer.

: apphcant in O A No. 140/05

Kallash Chand Meena, S/o Shri. Ka]Odl Lal. aged about 40 years,
resident of Qr. No. E- 14 Railway colony, Merta Road, Distt. Naguar
Post: The applicant is presently holding the post of Section
Engineer (Works) in the office of Sectlon Englneer (Works) North
Western Railway Merta Road Naguar.

Appllcant in O.A. No 150/05

Rep. By Mr. Kuldeep Mathur Counsel for the applicants in
O.A. Nos 138, 139 150 of 2005 ' y

Mr. Kuldeep Mathur proxy counsel for Mr. B S. Kohinoor:-

Counsel forthe appllcant in O. A.No.
140/2005
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~ VERSUS
1. The Union of Indla through the General Manager, North
Western Rallway, Jalpur : :
2. The Divisi0na| Rail Manager, North We_stern Railway, Jodhpur.

3. ° The Divisional Personnel foicer, North Western Railway,
Jodhpur. ' ‘ S ‘

4. Shri M.K. Gupta Ch|ef Drafts Man SSE (Drawmgs) in the DRM
Office, North Western Ra|lway, AJmer

: Respondents.
Mr. ManOJ Bhandarl . Cou'nsel for the respondents ‘1 to 3
Service of notice awalted on respondent No 4

' ORDER

Per Mr Kuldip Slnghl Vlce Chalrman
In aII these four appllcatlons the appllcants have common

rievance, which had arisen becaUse of rejectiOn of their representation

/by a common order' Hence aII these appllcatlons were heard together

and are be|ng dlsposed of by thlS common order ', '

2. The facts as alleged in brlef by the apphcants are that the appllcants
had been worklng as Inspector of Works .Gr.I at the relevant point of
time. The respondents have issued a Ietter dated 17.10.96for holding a
selection to the post of Sectlon Engineer (Works) ‘(Annex. A.2) vide which

7 vacancies were to be filled. All the four applicants have opted for the

.said selection.

3. As a resuIt of the selectlon aH the apphcants were pIaced in the

-panel (Annex A/3) at SI Nos 3 to 6 After thls vnde Annex A/4 Kailash

Chand Meena (Apphcant in OA No. 150/05) and Magan Lal Meena (

Appllcant in O A No 140/05) were dlrected to be ﬂtted against cadre
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posts and‘th'e remainlng ‘two:applicants S/Shri Rohit Paniya( Applicant in
O.A. No. 138/‘05) and ‘Vimal Mathur( Applicant in O.A. No. 139/05) were
Iordered to be fltted agalnst work charged post.: However this order was
later clarlfled that Shri Kallash Chand Meena and Magan Lal Meena were

- also fitted against worked charge'd pos’ts."'All the applicants accepted and
joined the work charge-d posts. However, on 26.02.99, the 'respondents
issued an order revertlng the appllcants to the post of Inspect of Works,
as the‘sanctlon perlod lssued for the Work charged post has expired. An
o order to that effect was issued vide Annex A/5 The appllcants protested
i against the same. On 13.04. 99 another order was issued vide Annex.
/A/6, wher'eby they were agaln/\\]po‘sted as S_ection Englneers. Out of
these four appllcants except Rohit - Dutt Pania ('Applicant in O.A. No.
‘138/2005), the‘other three -appll_"cants were posted against permanent
posts, and the said flohlt Dutt,_Panla w»as posted against temporary post.
‘ A senliority list was issued vide Annex. A/7.,> whereln the names of the
applicants were shown at Si. ,N05.365 t0368 and the date of promotion of

the applicants have been shown as 11.01.97.

4, However,4.l/lde letter‘ dated 95.09.2003, ‘ano_ther seniority list was
issued wherein the narnes of‘the applicants have been downgraded and
'th.e seniority" position of Kallash_ Chand Meena was shown at SI. No. 380
whereas the other three applicants narnes were shown at"Sl No0s.599 to
601. In the said seniority |lSt the dates of promotlons of the other three
appllcants were shown as 13 04. 99 and that of the Kallash Chand Meena
was retained as 11 01.97. The appllcants further alleged that number of
persons who were selected for the post of Sectlon Englneers after the
applicants were selected_ have been shown as. senlor to them in the
seniority list dated 03.09.2003. '.'l'he'reaft'er one of the applicants Shri
Rohit Dutt Pa'ni'a, after issuance of' the senlority,list dated 03.09.2003,

submitted a representation dated 3";10.2003 '(Annex. A/9 in O.A. No.



. 138/05) In the said representation he raised a fundamental plea that
.candldates selected for appomtment at an earlier selectlon shall be senior
to those selected Iater |rrespect|ve of date of postlng in terms of para
306 of. IREM Vol, I. Hence the applicant requested the authorities to
assign him seniorlty over those persons who have been empanelled on
the basis of subsequent selectlon The apphcants further alleges that
during’ the pendency of the said -rep‘resentati'on, the _resypondents have
issued a letter dated 06.12. 2004 for holding selection to the post of
Assistant Englneer- Group B (Regular "—70% quota).‘ The Senior
'Divisiona‘l Personnel Officer on 02'.03'._20_05 issued another letter. The

applicant Shri Rohit Dutt Pania immediately thereafter met the higher

authorities for redressal of his grievances. Thereafter the Divisional
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A earller selectlon shall be senior to those selected latter |rrespect|ve of the

dates of posting.ﬁ However,,_the_respondent No:. 1 vide irnpugned letter
dated 18.03.2005 informed that 'theseniority position assigned to Shri
Rohit Dutt Pania cannot be changed smce the" ‘same has been issued in
consonance With RBE letter No. 146/2004 The applicants claim that the
said Ietter hasno applicatio_n in the case of the app‘licants. Shri Rohit Dutt
Pania further all'eg‘ed t‘l‘iat‘in the'selection’ out of 5|x persons four were
posted against cadre posts and he and one another were given posting
against work charged post He further states that since his name
ap_pears in the panel datedA.,1,1.1.|2.96 there is no, reason to alssign him
senlorlty from a subsequent date. T'h‘e Iearned' counsel further submits
that because of fortuntous reasons the applicants have been reverted on
26.02.99 and t‘heg_respondents‘were requl,r‘e_d to post them agalnst cadre

" posts. - The l‘earned counse! further submitted that the reversion was
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fortuitous and therefore the respondents are’ requ1red to ignore this break
and the applicants are continumg for the last about 8 years and though
they were |n|t|a|ly posted against work charged posts, yet the first
seniorlty list shouid have prevalled He also submltted ‘the applicants

were. posted against Work charged posts due to extraneous reasons. The

learned,counsei therefore: prayed that the e'ariier senijority may be

restored and the respondents should be directed to allow them to appear

for seiection to thepost of Group B posts. -

5. . The respondents are contesting the O.A by filing a detailed reply.
The respondents have stated that the OAs are liable to be dismissed on

the ground that necessary parties who are l.ikeiy to be affected have not

The ’re‘spondents have further submitted that the' selection was

issued for 7. posts out of WhICh 2 posts were cadre posts and 5 posts
were work chargedlpost_s., It is further submitted that the applicants
‘were communicated v'ide=ietter dated 10.01 97 ( Annex A/4) that they
are being appointed against work . charged posts of Section Engineer
-(Works) and the same was accepted by the appiicants Thus they were
promoted 'against fortuitous v_acancies and therefore they cannot now
raise the contention regarding the’ a‘ssignment'of seniority along with
those posted again_st‘.cadre posts It .:is._further stated‘that'the selection
was held against the posts ,‘and the.i/i/ork charged post was iikely to be

continued for iong time the‘said,work'charge‘ﬂ post was included -while

holding the seiection_' to induct properiy,seiected candidates. 1t is further

submitted that.on aVaiIabiIity'of‘pern'ianent:cadre post Shri Rohit Dutt

Pania was regularized with effect ’from, 13.04.99. it'is further stated that
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the inter se seniority was sent vby Jodhpur office to the General Manager
(Pers‘onnel) Northern RailWaY and on t’hat basis. appropriate order was
passed in accordanCe with laW on '63.09.2603 assigning the correct
position of senlorlty and the senlorlty has to be a55|gned from the date of

regular promotlon and the fact remalns that the apphcant in OA No.

138/05 stood reverted d for a 'period of 1% months and that period

‘cannot be counted for the "purpose of seniority on the post of Section

Engineer.

7. It is further stated that the inter sve seniority list was prepared for the
purpose of holdin'g selection fror_“th_e post of AEN’ on Athe. basis from
different seniorityv units and thervefo‘re the same cannot be termed as
seniority list and the s'eniority' cannot be asstgned‘as per the inter se
seniority list prepared at any stage. (It is therefore submitted that the
pugned .order has oeen ‘rightly issued Vt’o'the applicants and the

plicants cannot question the validity of the same.

We have heard the tearned counsel for the parties and have gone
through .'the records and pleadings very caref-ullyv. As far the objection of
non joinder of necessary parties, the Iearned)cou‘nsel for the'applicants
submitted the applicants haVe: arrayed. respondent No. 4, ’one of the
persons likely to be affected. in .’arepresen-tative' capacity. So this
objection cannot be sustained. In our. view also since private respondent
No. 4 Ihas been added in‘a representattve capacity, so the objection of'
the ofﬁci'al ;respondents cannot be sdstained-.- The questions that arise for
determination in this case ‘are (|) Whether the . selection was held for
regular posts if so, (n) Whether the appllcants who had been promoted
against work - charged posts. can be . glven senlorlty along wvth those
persons who had been posted against cadre posts. The learned counsel

appearmg for the apphcants has submitted that out of these persons who
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have been ' selected 2 persons havé been 'granted higher seniority

because they were posted against' regular -cadre ‘posts. The applicant

‘Shri Rohit, Dutt "Pania 'ha’s beén posted_ against work charged post and

even granted IoWer seniority'., fn betwgen persons who had been shown
as senior to the applicants came in the cadre ‘by,.way-of‘ subsequent
selection. As pellr para' 3:0I6 of. I'REM v§l. I, 'per‘svon;s appointed later from
sUbsequent selections canvn‘o't‘ be giA\:/:e'n' seniority higher than those

persons who had been selected in an earlier selection.

9. In reply to this, the learhed counsel appeé’ring for the

respondents submitted that as far ‘as posting Section Engineers are

concerned, the feeder category is from various groups and one of the

groups is Inspector of Works, to which the applicants bélong. The other

feeder. category candidates are also available for pr_ofﬁotion to the post of

Section Engineeré and all those pérsons shown in the list belong to

different services and differént éadres. The ‘learned counsel for the
respondents further submitted that the 'applica_nts‘ have failed to show

that persons from the cadre of InSbecto_r of works who have been

selected in a subsequent selection have been assigned seniority above .

the applicants. The learned ‘_cé'unsel for the applicants ‘was unable to
show any. person belonging to 'Inspe‘cto'r of Wbrké, c'ateg.ory selected in
later selection have been shown as sehior to .the: applicants. The two
persons who ha'ye been ‘appoi'nted against regular cadre posts have been
appointed against th regular vacancies which were Aavailable and others
have been appointed against work cha'r.geyd posts. Hence we find that
this contention 6f the learned"counsel for the applicants have nb basis. It
is an admitted fact '.that no oné from tlﬁ’e cadre of Inspector of Works has
beenl posféd as Séct)io'r-]‘ _Engine‘er‘as' stated by the feé'pondenfs and this

version of the respondents had not been C_ontrbverted by the applicants.
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10. However, the learned counsel for the‘applic‘ants has also raised
another issue and submitted that the selection was proposed to be held
for 7 posts and in this respect he had referred to letter dated 17.10.96
(Annex. A/2), vide Whlch the respondents have proposed to hold

selection for 7 posts out of'which no post is reserved for any group and

all the 7 posts are unreserved., However, it is not clear that whether all

‘the 7 posts were available in the cadre itself or if any of the posts belong

to work charged post. However, it has been clarified only during the
arguments and in the counter affidavit that 'only two cadre posts are
available and the work charged post Ii_kely to continue for long the same

were included in the proposed selection and the number of vacancies

were shown as 7 (seven).-

(i) Baleshwar Dass and ors. Vs. State of U.P ‘and ors. (AIR

1981 SC 40).

& In the above case the senlorlty of a member of a partlcular service was

raised and a dlstlnctlon was sought to be made on the basis of
‘permanent appointee’ ;‘temporary appointee’and officiating appointee.
The Apex Court, while commenting upon the Rules, have held that while

rules regulating conditions of service are within the executive power of

‘the State or its legislative power ’under Proviso to Art. 309, even SO such

rules have to be reasonable fair and not grossly unJust if they are to

survrve the test of Artlcles 14 and 16. The Apex Court has also held that
the pomt from which serV|ce has to be counted is the commencement of
the ’_ofﬁciatin‘g service of the AAs"sistant‘ Engineers 'vvho might not have
secured permanent appointments in-thevbe_cljinning;and in that sense may
still be temporary, but who for all other purposes have been regularized

and are fit to be absorbed mto permanent posts as and when they are

A



vacant. Hence a dlrectlon was lssued to prepare the scnlorlty list in the

light of the above prmaples However, in these cases, the applicants

i

have not challenged the rule and even have not assailed the
reasonableness of the' rules, . Rather para 306 of IREM ‘states persons

'selected for apponntment later cannot galn senlorlty over the persons

selected earlier |rrespectlve of the date of postlng except in the cases
covered‘under para 305 of IREM Vol. I.. Therefore, we have to hold that -

the applicants have failed v"’_co',establish: that' persons selected from a

A n subsequent selection were placed above them. .Hence until and dnless
o ‘the applicants establish that 'an.y candidate selected in a subsequent
selection from amongst the same feeder c’ategory has been placed above

them, the .applicants cannot succeed in these 0.As.

. The learned couhs_el for the vapplicants next relied on the
-of ‘,Apex Court xlas “in the ,'concept of
‘permanent/temporary/ofﬂCIatlng appomtment A candidate can be
appointed as permanent or temporary or on officiating basis. But once
the candidates were appomted on regular ba5|s they became member of
the service. ‘The;Hon’ble Ape)c.Court ln'the a’bove case held the normal
rule consistent with equity |s that ofﬁCiating service' even before
-~ . conﬂrmatlon in service has relevancy to senlorlty |f eventually no
lnﬁrmltles in the way of conﬂrmat|on eX|sts It is further obsérved that
we see nothlng in the scheme of .the ’Rule‘s contrary to that principle.
Therefore the point from which service has t.‘?»' be counted is the
commencement of I'the' officia:ting service "or theASsistant Engineers who
might not have secured permanent appo(intment' in the beginning and in
that sense may stlll be tem‘porary, but who, for all other purposes, have
been regdlarized and_' are l:itytlo ;beabsorbed into' p'erma‘nent posts and
when they are vacant.; .But.in'this case, ,we' ﬁnd t‘hat the ratio is not

applicable to these cases since right from.the date of their appointment

i
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they were postedagainst wbrk charged post, which were not cadre posts.

. .vr(

These -posts are available so Io_n‘g'as:the work is available, which had
been related to some pr‘oje‘ct and so long as the project continues the
posts WiIII'be avatlahle 'and» after the edmpletion of the projects the posts
also vanishes. In this rega;'rd also.,lwhen the applicants. were reverted
| W vide letter dated 26.02.99, hyide Annex. A/5. it was clearly mentioned in

that order that on the abolition of v\)ork charged pds‘ts the applicants were

reverted and they have been glven cadre posts after a perlod of 1 %
» months, but that does not mean that whlle the applicants were working
LR on the work charged posts were integrated |nto cadre being member of
the serviee' and Wo’rking“against' cad're posts. "They were - lucky to get
within a period of 1 1 months‘lthe regular pd’st and one may not get the
regular post even after number ot months. Hence we are of the view

that the decision relled on by the Iearned counsel for the applicants is not

uch helpful to the appllcants

. th
i

4 ;‘,;/ 13. The learned counsel for the appllcants also referred to a Judgement

of Hon’ble ngh Court of Rajasthan in the case of R.S. Rawat vs. State
of Rajasthan [1993 (1)-Western .Law. cases (. Raj)-79], wherein the
petitioner has been selected again_st a clear vacancy through a properA
selection committee, who had been appointed on adhoc basis. The Court
x> : has held that there is no justification for restricting appointment as adhoc
or upto limited period and_t:he term adhoc vlvritten in the appointment
order is invalid. This judgern‘en’t is not of rnL_Jch help to the issue involved
in the instant cases. ‘The .-cas.'e of t'heresvpondents consistently is that
only two cadre -posts are-'ava‘ilable and the remaining posts are work
charded posts and this is their »cdnsiistent :standf As the applicants were
not appointed initially aéainst_ clea'r»'\racanci'es" this'ju'dg\ement is not
applieable to 'thefac-ts ot t:his.case. . |
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14, " The dther ‘judgement cited by the learned counsel for the
| applica.nts in the case of Syed Mansoor Ali vs. State of Rajasthan
and anr [ R_LR 1988 (2) 616] is also ot applicable as it also deal with a

similar issue as it was in the case of Rawat (supra).

15. - In view of the ﬂSr_egoing discussion, we find nb merit.ih these

cases an.d thé ‘ aétion of the r_eic,pon.dents‘ does - not call for our
interference. THe‘ d.As are therefore ‘dis"missed.’ In view of the fact that

} the O.As are dfsmissed nqthing survives in the Misc. Applications seéking
'S a direction to the respondgnts to allow them to appear in the viva voce.

Accordingly they are dismissed.  As the O.As aké dismissed, the results

~ of the applicants who appeared in the examination on the basis of interim

(T%&TQ . (\‘Kuldip:}ngh)

Administrative Member o : Vice Chairman.

¥ . Jsv.






