CENTRAL ADMINIRTRATIVE

JODHPUE BENCH |

s

ORICINAL APPLICATIO

£%: & Ed2

Jodhpur, this the thh day of A
CORAM:
ON'BLE MR.JUSTICE M. Eﬁkmiﬂﬂéhﬁﬁ

HON'BLE ME.TARSEM LAL, MEMBER(AY

Madan Lal Kachhawaha, aged 60 vyears, s

Kachhawaha, resident of Mahyon Ka Bagh, Mah
ag Senior Tax Agsistant from office of Chief Commi
Jodhpar).

BY ADVOCATE: SHRI MANOJ BHANDARI

VERSUS

i

&

TRIBUNAL

N NO.322 of 2005

ngust, 2008

\N, VO

on of Shnn Ramchandra
amandhr, Jodhpur (Retired
pimissioner of Income Tax,

APPLICANT

1. Union of India, through the Secretary, Minisiry of Finance, North

Block, New Delhi.
2. Chief Commmssioner of Income Tax, O
- Bhagwan Da= Road, Jaipur.
3. Chief Commissioner of Income Tax, &

Road, Jodhpur.

eniral Revenus Bumlding,

rakar Bhawan', Paota O

4. Rakesh Ghuya, presently working as Office Superintendent, CIT-Ist,

Income Tax Department, " Ayakar Bhawan’

BY ADVOCATE: 5; éETTH GUFT 35. —Forre
I ‘or Respondent No 4

QRDER

MEJUSTICE MEAMACHANDREAN, VO(Jin

Applicant retived from service under

Semer Tax Assistant on 30™ September, 2005

, Paota " C” Road, Jodhpur.
RESPONDENTS

«paﬁd&ms ita3

the respondent depariment a2 a

Afier retirement he found
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that some of his juniors in the cadre of Senior Tax Assistants had been

promoted as Office Superiniendents by order dated 27.10.2005 which was
carried oul afier clearance by the D P.C. The applicant is feeling aggrieved

that although he was entifled and eligible to be considered against vacancies

ocourring, for the ?e:ﬁs 2003-2004 and 2004-2 ‘65, he had been demed
prometion because of the delayed action on the part of respondents in the
matter of processing of the cases. Persons junior to him have been promoted
to the post of Office Superintendent, but, promotion has been deniﬁc.i to him

for no fault of his. Merely becanse he attained the age of superanmuation,

he counld not be denied promotion against vacandies which exisied prior to
his attaining the age of superammuation. He has prayed that directions be
issued to Tespondents to give him notional pmnﬁotion on the presumption
that DPC had cleared hus name for promotion. Allernatively, ns subimgsion
1¢ that it D P.C. had failed to consider lum, the Trﬁmnﬁ may i850e Necessary
directions to the Department to hold a review D P.C. by taking note of his

credentials so as to ensure that at least in the matter of retirement benefits, he

1s not subjected to  discrimination.

2. Applicant had joined the respondent department in 1963 az a Peon,

and, 1in due course, had been promoted as LDIC. in 1977 and UDC. in
1989, He wag fuﬁher prpmoied 8% 4 Semor Téx Assistant and had been
working as such from 2001 onwards. He ha;s referred to the seniority list, as
at Ammexure A-4, 1o show that gven though his name figured a a much

betier posilion i that hist, persons pamors to him in the category of Sr. Tax
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omitted to advert to has claim.

3. Ld Counsel - Shri Manoj Bhandari, appeath

2

reference to instructions on the subject of “Fregue:
Central - Govermment Service, Nimth Edition-2002, and submitted that

D.0.B. T, instroctions are clear that T P.Cs should be held at regular annual

expiry of the previons panel by collecting the relevant information for
placing before the DP.C. D P.Cs should be convened every vear, if
£,

neocessary on a fived date.  Ld Counsel further submiis

Lo 2

mandatory that a vacancy should be filled uwp m accordance with the

Recronment Rules in force on the date of the vacancy, unless rules made
subzequenily have been expressly given rvelrospective effect.  Since
amerddments to Heormitment Rules nommally have only prospeciive

application, the exisiing vacancies should be filled up as per the Recruitment

Rules n force. It 1s pomted ont that no D .P.Cs

were held duning the years
2001 to 2004 and he would have been consider d for promotion i 2004, as
well as 2005, if such D P.Cs had been convened as required under the

adimmgsiraiive instructions.  The claim 18, therefore, confined to an
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appropriaie direction to respondents so that he may be able to get notional

promotion, and the benefits arising thereof.

4. On behadf of rezpondents, however, it iz submilied that applicant

conld not have urged that he became eniitled :‘ to be in the zone of
consideration for promotion as Office Supermtendent on the date he became
a Sr. Tax Assistant. The ld. Counsel submits on the basis of instructions that
minimum incumbency of three years is necessary for a person for bamng
considered ehgible for promotion (although the courter reply the
minimum occupancy period is stated as two years). It is submitled thal there
were no candidates available who were possessing the minimum
qualification in the years cloncemed and the D.P. was not held because of
ihis reason. It 1z Turther submitled that going by the above siandards,

ap;liemt"’s'claﬁn, if ot all, aroge only by 22™ Jume, 2004 but a DP.C. was

held only m 2005 becavse of adwimisirative reasons. The 1d. Counsel also

subimits that the adnmumistrative instruciions canmot be understood as a

mandate for promotion from the date a vacancy arose. It is within the

domain of the Government as to when the vacarcies are to be filed ap. i3
a discretion vested with the department to either fﬁ]l up a post, or to keep it
yacant. f‘m rules only provide that vacancies j'when filled ap, should be
filled on the basis of the rules prevailing as onl at date. He siressed that the

instructions, relied wpon by the applicant, are not relevant.
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A During course of arguments, 1d. Counsel for the applicant had invited

our attention to a decision of the | Supreme Court m

PNRAMACHANDRAN V8. STATE OF KERALA & OTHERS,

repotted in 20041y 8CC 245 and also a decision of the Rajasthan High
Court in CWP No. 1487 of ’?‘Gﬁ‘? The firgt [decizion referred o the
requirement of holding D.P.Cs w1l',th a regularity ‘and the decision of the
Rajasthan High Court had adversely conmmented ﬁpon the delayed action of
» the department in fﬂﬁg up the vacancies whicﬁ would have obliterated
the nighis of persons. This\ wazs not df.t,s?iﬁd a3 |a healihy practice. Bul
nothing has been brought to our attention from any authoritative
“pronouncement to acs:-ept a submission that a person who had refired from
SETViCe Was enﬁﬂéd to a notional promotion in a gituation where his clam
could not be considered because i.fbf delaved héi»:jﬂg of BPC. Perhapsz 1
would have been pogeible to examine such a sim%ua:m if a person jamor 1o
ithe apphoant had been given promotion from an ii"iﬁ_ff date. But, that 12 not
S0 m the present caze. The pleas made, as well as the documents produced
@ before us indicate that a person jumior to the app"licm‘l.t had been promoted

only on 27.10.2005, afier the D .P.C. meeting of October 2005. Well, by that

time applicant had retired from service.

6.  Therefore, n these circumstances we hardly see any circumstance for
mterference. Nor, it can be implied that the civil rights of the apphcant have
been violated although, of course, there was some amount of delay on the

part of the regpondents in holdine of the D PO for identifvine slisible
part ol ihe regpondents 1n holdmg of the D P Ug  for iden IYIRG CHfing

Ne-




Dated: Angust 26,

promotion,

2008
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The grievance, therefore

A is dismissed
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. is incapable of bumg

. Pasties are left io bear

(JUSTICE MBAMACHANDRAN)
VICE CHAIBRMANGH
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section officer ;@9 701

wder dated..../‘.
&sction officer (Reco)zd‘




