
C..9RAM: 

CENTR.J-\L ADlVHNISTF ... t\TIVE RIBUNAL 
,JODHPUR BENCH 

... 
ORIGINAL APPLICATION NO; 22 of 2005 

.Jodhpur, this the 26th day of A gust, 2008 

HON'BLE- IVIR.,JUSTICE IVI. RA1\-'1ACHANffi N; VC(J) 
HON~ BLE IvlR. T Alt.~ E-M LAL, fviEfviBE-R(A:· 

Madan Lal Kachl~frwaha, aged. 60 years, s n of Slrri Rmnchandra 
K.achhawaha, resident of Maliyon Ka Bagh, Mal amandir, Jodhpur (Retired. 

-~- a£ Senior Tax Assistant from office of Chief Co--- -·ssioner of Income Tax, 
Jodhrmr'} . 

.t. • 

. .. APPLICANT 

BY ADVOCATE: SHRI lVIANOJ BHANDARI. 

VERSUS 

1. Union of India, through the Secretary, inistry of Finance, l'·Jorth 
Block, New De1J1i. 

2. Chief Commi9sioner of Income Ta.~~, Central Revenue Building, 
Bhag~van Das Road, Jaipur. 

3. Chief Comrnissio:ner of Incmne Ta.x, 'A~·akar Bha-\van\ Paota 'C> 
Road, Jodhpur. 

'i-' 4. Rakesh Ghiya, presently workln.g as Offi e Superintendent, CIT -Ist, 
Incmne Tax Department,' Ayakar Bhawan• Paota 'C' Road, Jodhpur. 

BY lt\DVOCATP:SH.VARUN GUPTA- For:re •pondenis 1 to 3 
None for Respondent No.4 

QRPE_R 

Senior Tax Assistant on 30th Septem.ber, 2005. After retirement he found 
~: -
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that so1ne of his j-uniors in the cadre of Senior ax Assistants had been 

promoted as Office Superintendents by order dater 27.10.2005 which was 

carried out aft.er clearance b'y the D _p _ C _ The app ·cant is feeling aggrieved 

that although he was entitled and eligible to be co sidered against vacancies 

occurring for the years 2003-2004 and 2004-2 05, he had been denied 

promotion because of the delayed action on the mt of respondents ill the 

matter of processing of the cases. Persons junior t him have been promoted 

to the post of Office Superintendent, but, promoti n has been denied to him 

fur no fault of his. tv1crely because he attained .· e age of superannuation, 

he cmlld not be denied pr?motion against vacan ies which existed prior to 

his attailring the age of supenmnuation. He has •prayed that. directions be 

issued. to respondents to give him notional prm otion on the presumption 

that uPC had cleared his name for promotion. A · ematively, J'.is subwission 

is that if D .P _ C _ had failed to consider tili-n, the T bunal may issue necessary 

direchm1s to the Department to hold a review D.L .C. bv taki.ttg note of his J ....., 

credentials so as to ensure that at least :in the n1att r of retiretnent benefits~ he 

' is not subjected to discrimination. 

2. Applicant had joined the respondent dep · -- ent in 1968 as a Peon, 

and, in due course, had been promoted as L.D C. in 1977 and U.D.C. :in 

1989. He was further prmnoted ag a Senior T , Assistant and had been 

working as st1.ch frmn 200 l onwards. He has ref rred to the seniority list, as 

at Annexure A-4, to show that even though 1 · s nrnne figured at a n1uch 

better position :in that list, persons jllniors to :in the category of Sr. Tax 
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Assistants now stand promoted as Office Superint ds and the respondents 

omitted to advert to his claim. 

3. Ld. Counsel= Shri IVlanoj Bhandari, appe'" · g for the applicant made 

a reference to :instnwtions on the subject of "Fre{j 1ency of tv!eetlngs~', as 

contained at P~e 81 of Swamy's Compilation on, eniority & Promotion in 

Central· Govenunent Service> Ninth Edition-20 )2, and ~mbmitted that. 

D _ 0 _p _ T _ in:51rnctions are clear that D _p _ Cs should. be held at regular annual 

'~-,, mte:rvals ~0 as to dra\~1 panels wltich Ca.tl be llbllt. d for mating promotions 

against vacancies occllfring clnring the course of ··year. For this purpose 

it is essential- for the concerned Appointing Auth rities to initiate action to 

fill -llp the existing as well as anticipated vacanc·es well in advance of the 

expiry of the previous . panel by collecting the relevant information for 

placmg before the D _p. C. D.P.Cs should be· convened everv vear. if 
~ .! "' 

necessary on a fi:~<:ed date. Ld. Cou .. 11.sel further ·ub:rrdts tha111.11der law it is 

rrumdatory that a VaCfillCY should be filled U in accordance ·with the 

' ' 

Recruitment Rules in force on the date of the 'acancy > unless rules made 

subsequenti<_-l have been exnresslv ~iven ret ospective effect 
.!.. ..J -E-."' 

Since 

have only prospective 

application, the existing vacancies should be fllle l up as per the Recrrutm.ent 

Ro1es in force. It is pointed Olll that no D.P.Cs were held during the years 

200 1 to 2004 and he would have been consider d for prmnotion in 2004 ~ as 

well as 200:\ if ~ruch D.P.Cs had been conv ned as required under the 

achninistrative instructions. The claim ts, erefore, confined to an 
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appropriaie direction to respondents so that he may be able to get notional 

pron1olion, and the benefits arising thereof. 

4. On behalf of re~'Pondents, hovvever, it is ~ubmitted that applicant 

could not have urged that he became entitled to be in the zone of 

consideration for prmnotion as Office Superintend nt on the date he becrune 

a Sr~ Tax Assistant The ld. Cm.ln.'5el submits on th ba'5is of instructions that 

minimum :incumbency of three years is necess . for a person for being 

.-. 
considered eligible for promotion (although · the counter reply the 

minimum occupanc·y period is stated as two years . It is submitted that there 

were no candidates available who were p . ssessing the mininmm 

qualification in the years concerned and the D.P. . was not held because of 

this reason. It is fnrther subwitted that going by the above siandards, 

applicanfs.clairn, if at an, arose only by 2211d J ·_e, 2004 but a D.P.C. was 

held o:rJy in 2005 becat.lSe of adrrrinistrative reas ns. The ld. Counsel also 

submits that the administrative instructions c . 1ot be understood as a 

' 1nandate for promotion from the date a vacm cy arose. It is within the 

domain of the Government as to when the vac·. cies are to be filled up. It is 

a discretion vested with the department to either fill up a post, or to keep it 

vacw.t. The rules only provide that vacancies when filled up, should be 

filled on the basis of the ntles prevailing as on tl at date. He &tressed that the 

instn1ctions, relied. upon by the applicant, are not relevant. 

)¥ 
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5. Duiing course of argtnnents> ld. Counsel fo the applicrn1t had :invited 

uur attention to a decision of the Supre1ne Court 111 

P.N.RAl\tiACHANDRAN VS. STATE OF ~ RALA &. OTHERS, 

reported in 2004(1) SCC 24~ and also a deci!51o of the Rajasthan High 

Court in C\NP No. 1467 of 2007. 

requirement of holding D.P.Cs "'~th a regularity and the decision _of the 

Rfgasthan High Court had adversely commented · pon the delayed action of 

the departrrtent in filling: up the vacoocies whic would have obliterated 
~ <..J 

Ll1e rights of persons. T}lis was not accepted as a healthy practice. But 

nothing has been brought to our attention from any au.thoritative 

pronouncement to accept a submission that a per on who had retrred ·from 

service was entitled to a notional promotion jn a situation where his clain1 

could not be considered because of delaved holr · .g of D PC. Perhaps it 
J ~ -

·would have been . possible to examme such a situ .tion if a person ju ... Ttior to 

the applicant had been given promotion from an. e ·rlie:r date. But, ihat is not 

so_in the present case. The pleas made, as well a .. the docmnents proctuced 

.t before lJS indicate that a person junior to the apr licant had been promoted 

only 0n 27.10.2005, after the D.P.C. meeting of 0 .tober 2005. \Veil, by that 

6. Therefore, in these circmnstances we hardl. see any circumstance for 

:interference. Nor, it can be implied..that the civil ghts of the applicant have 

been violated although, of course, there was son e amm.mt of delay on the 

part of Ute respondents ii1 hold:ing of the D.P.Cs for identifyi.11g eligible 

~ 
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·-'-per;;;ons for promotion. The gne·vance, t.hereforep IS 1ncnpahle of being 

redressed, 

7. 
Parties are left to bear 

their ovlfi cost~. 
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