CENTRAL ADMINISTRATIVE TRIBUNAL

Y

JODHPUR BENCH, .\/
JODHPUR
O.A. N0.294/2005 Decided on : 27" April, 2007

CORAM:

HON'BLE MR. JUSTICE M. RAMACHANDRAN, VICE CHAIRMAN
HON'BELE MR, R.R.BHANDARI, ADMINISTRATIVE MEMBER

Mam Chand Singh S/o Sh. Raj Singh ji, aged about 37 years, R/o
House No0.34, Purohit Mohalla, * Pokharan, District Jaiselmer
(Rajasthan) presently working on the post of Inspector in the office
of Superintendent, Customs Range Pokharan, Distrig:t Jaiselmer
(Rajasthan). ‘

..... Applicant

Versus

R

.Union of India through the Secretary, Govt. of India, Ministry of
Finance, Department of Revenue, Central Board of Excise and
Customs, North Block, New Delhi-110001.

2. Additional Commissioner (P&V), Office of Commissioner,Central
Excise, Jaipur-1, New Delhi Central Revenue Building, Statue

Circle, C-Scheme, Jaipur, (Rajasthan)

3. Assistant Commissioner, Customs Division, Jaiseimer (Rajasthan).

..... Respondents

Present :Mr.5.K.Malik with Mr.Daya Ram, Advocates for applicants.
Mr.Mahendra Godara Advocate for
Mr.Vineet Mathur, Advocate for respondents.

ORDER

JUSTICE M. RAMACHANDRAN, V.C

The service history of the applicant is as follows. After a

competitive examination he had been appointed as UDC in the

Gt s '

-_\_Incdme _:faQ)Departnwent on 19.5.1994. He got promotion as Tax

Assistant/ Senior Tax Assistant w.e.f. 28.9.1998. On 15.6.2001, he

had been promoted as@com‘g:ﬁé}‘glnspector on adhoc basis vide

RO

orders dated 15.6.2001. A copy of the order is Annexure A-2. It is
claimed that on 28.12.2001 he had passed the qualifying

examination. With reference to the seniority list dated 6.1.2005 of

}Xlncorne Tax Inspectors, his position is shown at Sr. No.394 as



e s
adhoc Inspector'. Annexure A-5, seniority list of Senior Thx

Assistants as on 31.12.2004, shows his position at Item No.3.

2. While so continuing, he submits that Annexure A-1, order
was served on 30.9.2005. HeA had been thereby informed that he is
reverted from the grade of ad hoc Insp‘ector to that of Senior Tax
Assistant. Thvevreas‘on éiven is that he had not been selected for
adhoc p}omo'tic)n / re-pr'omotién by the DPC which was held on
30.9.2005. The DPC apparently was held to review the adhoc

promotions of candidates who hé‘dcompléted more than 1 year in

thé grade of Ihspector, to make fresh adhoc promotion to the

gradé.

3. In view of the interirﬁ orders passed by this Tribunal, the
applicant_ is c0nt'inuing in the post of' Insp;ector without suffering
r'evetrsion. The reyersioﬁ order |s under.c_halllen'ge é‘nd according to
the "applicant, the . impughed ordel;‘ suffers” from serious
irregularities and is in violation of fundamental rights. According to
him thefe was o proéedure contemplated “whereby -adhoc
promotees were to suffer .rever‘sion after review.. Even if such
procedure was avalilable to be e}mployed before ordering reversion,
his exp-lanatilon ought to have beén égcertained and recorded. The
action, according to him is pre mé_ditated bécause DPC is alleged to
have been held on 30.9.2005 énd on‘ the same very date the
impugned order is issued. It |s further:s‘ubmit‘ted that excepting
him, all other candidates who héd_béen gi“vekn adhoc promotion in

the year 2001, were permitted to continue.

4. It appears that the adhoc promotions were in respect of

“cost recovery post” but when the promotional order was issued to
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the applicant, thére was . no selection process involving

Departmental Promotion Committee. Evidently the candidates were

not qualified and they had been. given time to acquire such

gualifications. Order also indicates that they could have. opted for

reversion within a périod of three years. There was also a rider that
on abdlition of posts of In:spectors appointed on Co_st Recovefy Basis
or on any 6ther reason, the départment reseFQéd right to revert the
Ad hoc Inspectors to their Qrigihal 'posts of Tax Assistant /
Stenographer Gr. II. T_hé adhoc promot‘ibns‘ by itself did not carry

any weightage or any rig'ht of seniority or right to regularization on

_ the post.

5 The contention of the applicant-is that orders issued by
the Government as O.M.No.11012/9/86-Estt. . Dated 24.12.1986
issued by IG.I'.A,D..P.T (aé .p_ublish'ed.in Swamy's - Establishment and
/-\dm,inistration), héd not been .borhe_in mi‘nd by the respondents.
The above memofandum prescribes procedure to be ‘followed when
disciplihary pro-ceeding.is initiatéd against a govérnment servant
ofﬁ;iating in a ‘higl-‘uler post on adhoc basis. It is préscribed that
where appointment is made on. ad-hoc, basis purely for
administrative r‘easong against a short term vacancy or a leave
vacancy presumably for a period of less than one vyear, if
disciplinary proceedings are initiat_ed, it may be poséible to revert
him. However, Where appointment was rquired to be made on
adhoc basis for administrative réasons and if the goverhment
servant had held the appofntment'f‘or more than one year; in the

contingency o_f_any discibliriary proceed‘ings, he was not to be

 reverted only on the ground of diécip}inalry proceedings initiated

against him. According to the applicant, had he been given notice.

M\relevant orders would have been brought to the attention of the
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respondents and these proceedings could have been avoided. 4 "

6. - The ansWer of the reépdndents :is_that impayct of the
office fnemorandum dated 14.9;1992,‘,'.a coby‘ of which is Annexure
R-8, has altered‘ the“ bosition. The DPC is expected to assess
suitability of the ‘government 'servant, if the ‘disc.ip!i'nary case /-
criminal proéecution agai‘n;s't the g’ov‘yé.mi'nent ‘servant is not
concluded even after the: expiry of two.:yéar.s Af%om the date of
meeting of the first DPC, which kept vits‘ ﬁhdi‘ngs in sealed cover. In
such situation, the a’pp'ointing' ailet_hbr'i'ty ﬁwa‘,"/' review the case of the
government servants, proﬁdéd. he is n_of under suspension and
consider the desirability: 6f giving hinﬁ;Ad hoc. p.romotion '_tak‘ing note
of the c¢ircumstances, v.\ih"eﬁther fhe‘ 'pfOrﬁotié7n will be against public
interest and whether charc_jés are soigr..av\_/e so as to warrant
continued denial of promoﬁon. '_Thus, the plga is‘ thét the earlie.r
0.M. Stands m:odified beé_ausé of impact’ of the later government

decision.

7. - However, fo’r; two reasons it may not be possible to

" accept this submission at its face. F‘irstfy théré is no reference to the

Ofﬁcel Membrandum of 2'4,.'i2.'1"986‘vin théll'aiter office Memorandum.
We have élso to notice thaf the earlier O.M._é‘,peciﬁ\céliy referred to
ce.'rtam contingencies Whevrea's only généréi guideiiﬁeslwere issued
in the later governnfxent orders. Segona,ly it is not a case where the
applicant Was promoted on aaﬁpé bésis aft'ef clearanc"é‘lby a DPC.
The appointmenlt was in ,é.xig‘_éncy of' services and éon'sidering the
position:mc the se"niority" of the 'pe’rséns'.in the 'fee-dér category.

Further nothing was erught to o;ur notice_:t‘é "indicate that there .

© was a conscious decision or authdrity for re-assessing as to whether

officer was‘enti/t'led .to hold on to the posti by & review in a case

where the promotion waé not on clearance by DPC.



8. Of course it is submitted on behalf of the respondents,

that a criminal case _has been registered aga‘ih‘st the applicant and
the departmental proceevdings are also in progress. Therefore,
pubiic interest also reqﬁires’ that he should hof discharge the duties
of Inspector. Argument appears to be unconvincing. If charges
were serious enough, it would have been possible for the
respondents to éus‘p‘end 'him from the service. That is not the case

here. The allegations related to the period 2004 and respondents

have waited for almost years and time gap is not expiained. The

cumulative circumstances, therefore, are in favour of the applicant.

9. It is conceded th‘at‘ to aécertain'the suitability of the
office}r fc_)r regUlar promotion sealed cover procedure has been
initiated. It is not made clear as- to whether the p‘rocedure was for
conferment of regular prométion or adhoc'promotion. We feel that
although normal cl‘earance procedu‘re_could not be necessary for
adhoc promotjon, perhaps the respondents wiil vbe entitled to

contend that in the matter of adhoc p_rorriotiOns in respect of posts

which are operated on cost recovery basis, a selection process

might have to be followed. Aﬁnexure R-3, issuéd. on 4.11.1991
generally provide that while filling up of cost recovery post in Group
C, Executive Cadre on édhoc prémotion, the procedﬁre outlined for
regular promotion. as laid down ‘in letter dated 9.5.1991 may be
followed. But we finq th%ﬁ while making promotion on adhoc basis,
esbecially in such type | of cases, this may vnot'hav'e been workable
as role of DPC céuld have been contembléted in such situations
When th‘e incum_b'en"cs: were unqualified at th?i time of consideration.
Therefore, we direct t.hat:.théorAder, Annex_ure' A-1, re\'/erting the

applicant should be kept under suspension, as there is no legal

\®
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10. Ifasa matter'pffact the DPC'had considered him for
selectipn to a regular post, now t'hatv sealéd cover procedure has
been adopted the departmenta’l'proceedings' initiated against the
applicant could be expedited. The criminal procee‘dings need not be
taken  note of, 'for i ‘taki,ng nece‘ssary .steps és presently
contempiated. If the applicanf -is exonerated, the sealed cover in

respect of the applicant may b,é opened and he will be entitled to

the benefits, if available, as per thé d_ecisioh of the DPC.

11. In ahry case it m_ay be poséible for the department to
take notice of the final verdict of the depértmental.'proceedings, for
appropriately dealing With the c_:asejof ".t'he épplicant. Till such
éxercise is not compliete, ‘we féel that t‘he' app!_icaht is entitled to
hold on to theposition_’,.pbtléihed .Iby .him 4be’c_'au5e of the order of
‘promotion. datéd '8.9.2061 (Ap’hexu_re AiZ): .The'_ application is,

therefore, allowed to this extent.

12, We ma.ke it cleér thaf np‘thingv pon‘tained,fn this prder will
preclude the department frofn dealing with .thé case of the applicant
appropriately _as‘ the disciplinary authoﬂrity'deems ﬁt to adppt/ as
suph questiohé are kept at large. T’p,ere.vxllill be no orfdé‘r as to _cos‘ts.

{ R.R_.BHANDARI)f - .~ (JUSTICE M,RAMACHANDRAN)
Adniinistrative Member - = . Vice Chairman

HC*
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