CENTRAL ADMINISTRATIVE TRIBUNAL
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; S Original Application Nos.291/2005
A "~ Misc. Applicatios:i No. 132/2005 -

Date of decision: 2/- &- 2-©0 ‘7

Hon’ble Mr. Justlce Syed Md Mahfooz Alam, JudIC|aI Member.

| Bhupendra Singh, S/o Shri Mool Singh aged 26 years, Ex. DES.
' - Resident of 146 Hanuman Hatgha, Bikaner ( Rajasthan)

”T:} - | | 1 Applicant.
. Rep. By Mr. R.B. Saxena -
and Mr. Nitin Trivedi : Counsel for the applicant.
Versus
1. The Union of India through the Secretary, Ministry of Defence,
i - Raksha Bhawan, New Delhi.
: ' 2. The Chief Engineer, Bhatinda Zone Mllltary Stationb, Bhatinda
| ( Punjab )
| 3. The Head Quarter Chief Engmeer Western Command, Chandl
: Mandir,
' 4. The Garrison Engineer ( North) MES, Bikaner
| \
i | : Respondents.
| e Rep by Mrs. Kesar Parveen: Counsel for respondents 1,2 & 4
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aéq};ﬂ;l{e applicant Bhupendra Singh has preferred this Original Application

&

seeking relief to quash and set aside the impugned order (Annex.

A/1)'with a direction to the respondentS to appoint hinﬁ on

-
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compassionate grounds as his name was kept at Sl. No. 9 in the

waiting list prepared for the year 1999. He has also prayed for grant
of consequential benefits with retrospective effect with costs of the

application.

2. The brief facts of the case are as follows:
The applicant’s father late Mool Singh was a permanent
“employee working as DES in MES, Bikaner. He died -on 20.8.1980
o _J\ while in active service. Late Mool Singh left behind him his widow and
two minor sons including the applicant. Late Mool Singh was the only
bread earner in the family and as such after his death the family is
facing various hardships as there is no other means of livelihood.
Due to the rituals and customs prevailing in the society, applicant’s
mother was not allowed to go out and to involve herself in any
service. At the time of death of Shri Mool Singh the applicant was
only 11 months; old. The applicant’'s mother filed an application

before the concerned authority to give compaséionate appointment to

1

’f} %gé‘ih}xﬁled a representation before the authority in MES, Bikaner for

o {_\{/ iy _ o
§ :._4;8/f3r5,|;g\’//l.¢lng employment to the applicant on compassionate grounds
LTS s A . )

- /

'\\~.'Z”\"«7';'y;";-v.‘;}f\iifd"é Annex. A/2-(i). In reply, the respondents informed the mother
T ’
of the applicant vide letter dated 27.07.95 that the applicant is still

underage for employment so she may apply as soon as the applicant
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attains the age of 18. Thereafter, she again applied when the
applicant attained the age of 18 years, seeking appointment on
compassionate grounds for the app|icant vide her letter dated
24.09.97 (Annex. A/3). As no reply was coming from the concerned
authority so she filed several applications (Annex. A/5 ‘and A/6)
praying theréin to appoint her son on compassionate ground.
Thereafter the Engineer in Chief, Army Headquarters, New Delhi vide
his letter dated 11.11.99 (Annex. A/7) informed Lt. General K.
1 6’1 Chiman Singh PVSM (Retd.) that the case of the applicant was
considered by Chief Engineer Bhatinda Zone for category of Mazdoor
and he has been placed at Sl. No. 9 in the waiting list. In the said
letter it has also been incorporated that there were large number of
candidates- waiting for compassionate appointment in various
categories but due to meager quota of 5% as authorized by the
Governnﬁenf for providing - compassionate appointment to the
dependents of deceased Government employees including Army
Personnel, the individual will be offered appointment on occurrence of

_, Vacancy and will have to wait for his turn. Thereafter, vide letter

A

,g\‘q\fm”?év &id 15.12.2000 (Annex. A/8) the applicant’s mother was advised to
AT s . -
A s NN

51;1 C\\t the Garrison Engineer, Bikaner for needful. Accordingly the

pllfg ‘nts mother contacted Garrison Engineer, Bikaner (Respondent
¥ A

\9 NS 0*.@4), who vide his letter dated 08.10.2001(annex. A/10) asked her
»‘})\ N -
»7/‘171{""? ‘3\?\"‘)« '/"

*==Z—=%0 furnish certain documents for taking further action in the matter.

The respondent no. 4 thereafter vide his letter dated 24.10.2002

é,ﬂk/>
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[Annex. A/11 ()] informed the applicant that his case for
employment assistance on compassionate grounds would be
considered in the next quarterly meeting of the Board of Officers.
Thereafter the applicant submitted a representation dated -
01.11.2002 [Annex.A/12 (i)] requesting the authorities concerned to
provide him appointment on cdmpassionate grounds and decide the
issue as early as possible as he and the other family members of the
deceased government servant were facing various hardships.
Thereafter the third respondent vide his letter dat{ed 24.03.2003
(Annex. A/13) simply stated that his case shall be considered in the
next quarterly meeting of the Board of Officers. The further case of
the apphcant is that in spite of repeated requests and repeated
assurances given by the respondents no fruitful result came out and
the applicant was not provided with any appointment on
compassionate grounds. However, the second respondent vide his
letter dated 30.06.2003 (Annex. A/15) informed the applicant that
the competent authority has rejected 'the case of the applicant for
compassuonate appointment and his name would be deleted from the

e & meeting of Board of Officers.

Ebthereafter the applicant preferred Original Application no.

'? /

53/1003 challenging the communication dated 30.06.2003 ( Annex.

S . . .
A/15 herein). The said O.A was disposed of by a Bench of this

W
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Tribunal at the admission stage vide its order dated 20.01.2004

(Annex. A/16). The operative portion of the order reads as under:

Y that there is a waiting list in the mattér and that his position in
the same is at Sl. No. 9. All this perhaps only goes to show that the
respondents have been sincerely trying to accommodate the petitioner
for compassionate appointment. There has to be a.logical end to this
exercise and so if the petitioner’s name stood at Sl. No. 9 in the year
1999, it is also likely that by this time, the list has moved up and

1

compassionate appointments have been made.......... ~

4, The further case of the applicant is that after passing the said

order by the Tribunal, the respondents again considered the case of

.'-v’\}‘l} \ ~

the applicant for compassionate appointment and the respondents by
communication dated 31.05.2004 ( Annex. A/1) rejected the claim on
the grounds mentioned therein that the quota prescribed for granting
compassionate appointments is only 5% of the total direct
recruitment vacancies in the year. After the disposal of the O.A the
applicant’s mother submitted a representation dated 15.08.2004

A/17) and the emploYees union also submitted a

/

/r\ ﬁ“-;,arepres)-tatlon dated 20.08.2004 (Annex. A/18) for granting

/
/‘L/

WS/commg out as such the appllcant preferred the present O.A

s a’”'
&;ﬁ; g s
AN
claiming the relief to quash and set aside the impugned order dated

31.05.04 (annex. A/1).
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5. After filing of this O.A notices were issued to the respondents

and in compliance of the notices, the respondents 1,2 & 4 appeared

through lawyer and filed a joint reply on their behalf.

6. The respondents hav¢ stated in their rep|y that as per the
scheme of appointmeht on compassionate grounds, the whole object
to grant' compassionate appointment is to enable the family to tide
over the suddén crisis and relieve the family of the deceased frbm
financial destitution and to help it to get over the emergency and the
quota prescribed for the purpose of granting compassionate
appointment ié only 5% of the total direct recruit vacancy occurring

in a year in Group C or Group D posts and so no case could be

LPNNE

m\-ﬁ\
A9t - 9

: ,’«*‘cac;)nsidered individually or unit wise and all such cases are considered

Jjointly by the Board of Officers at the Headquarters as per the

B
~~°/Go‘¥'f.ernment policy. The Board of Officers consider the cases for

s

family, age of the children, amount of terminal benefits amount of
( .

N~
. Jfamily pension, liability in terms of unmarried daughters etc and after

i

considering the cases appointment is provided only to really
deserving cases. According to the reply of the respondents,
compassionate appointment cannot be granted after a lapse of
reasonable period and it is not a vested right wh_ich can be exercised
at any time in future. It has further been stated that the

appointment on compassionate grounds in respect of the applicant
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was considered in three quarterlr—yrn:eeting of the Board of Officers
lastly on 30.09.2002 and after due consideration the name of the
applicant was deleted from the nekt meeting of the Board of officers
and the said decision was communicated to the applicant vide letter
No. 10554/NB/1032 EIC dated 30.06.2003 (Annex. A/15). It has
.further been stated that as per letter No. 19 (10 2000 /D[Lab] dated
12.02.2001 with regard to wait-listing of deserving cases, there is
policy thjat the committee considers th_e request for appointment on
. compassionate grounds taking into account the pdsition regarding the
availability of vacancies for such appointment keeping in mind that
only in deserving cases the compassionate appointment should be
made against the 5% quota made available for the purpose. It has
been further stated that yard stick of poverty line to be adopted tb
determine the financial destitution/penurious condition of the family
and‘ the same has been fixed below Rs. 1767.20 for a family of 5

members. The DOPT has also directed to dispense with the system

P =ef maintenance of waiting list and therefore the impugned order
NSO
AN L,;?‘;;Ba\'ésé‘d by the authorities ( Annex. A/1) after considering the order of
/I agf\ D »_ .
LA th\;s’)gi?bunal dated 20.01.2004 in O.A. No. 53/2003 is according to
T SR IO I
. 5‘" v'.‘:?\w"”}(»j;; Soss ' .
‘\gﬁ\@tzeg les framed in respect of granting the appointment on

p";'\:/:' - /;\":'/
7 1‘:_'75 G["s’ 7 .
> _compassionate grounds.

7. Mr. Nitin Trivedi, learned counsel appearing for the applicant

during his arguments submitted that there is no denial of this fact

=
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that the applicant’s father Mool Singh died while he was in active

service. It is also not denied that at the time of death of Shri Mool

Singh the applicant was only 11 moﬁth’s old. It is also not denied

that the applicant’s mother filed applicatic')n. before the competent
authority to provide appointment to the.applicant on 'compassionate
grounds in place of' his deceased father. He has further submitted

that the-documents attached to this O.A establish beyond doubt that

P f)_ ‘the competent authority has accepted the request of the applicant’s
; mother and the various letters written by the respondents address_ed

to the applicant’'s mother would show that her request for

appointment of her son on compassionate grounds remained under

1.99, (annex. A/7) issued from the office of Engineer in Chief’s

, Army Headquarters, Kashmir House, DHQ New Delhi

'\What the applicant’s name was placed in the waiting list at SI. No. 9

i\ preparéd for compassionate appointment. He further submitted that
a— Ny

& _
4 Annex. A/7 makes it clear that the applicant was found fit and eligible

for being appointed on compassionate grounds by the competent
w authority with clear understanding that and the issuance of letter of
/appointment will be subject to availability of the vacancy ;and on -

coming of his turn as per waiting list. The learned counsel also

submitted that this position was accepted by the Tribunal 'in its order

dated 20.01.2004 passed in O.A. No. 53/2003, wherein this Tribunal
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while directing the respondentshto,act upon the ‘waiting list” has
observed that thére has to be a logical end to‘this exercise and it is
also likely that by this time, the list has moved up and compassionate
appointments have been made. The learned counsel contended that
in view of the above observation of this Tribunal the respondents
.were legally bound to appoint the applicant on compassionate ground
as per the waiting list prepared by them and so he prayed that the
impugnéd order (Annex. A/1) whereby the respondenté have rejected

- . the claim of the applicant or compassionate appointment be quashed

and set aside.

to claim compassionate appointment and

the government or the concerned department in this regard. She

{_

Ko 4\) ubm|tfed in the light of Scheme, instructions and the rules, the claim
é‘%}jﬁ of the applicant for compassionate appointment was considered in the
meeting of Board of Officers and by reasoned order the claim was
rejected. She submitted that there is no -illegality in the impugned

order (annex. A/1) as such the O.A should be dismissed.
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9. From the facts of the casé as stated above and from the
documents attached with the O.A, the following facts have come on
record:

i) Late Mool Singh, the father of the applicant was a
government employee working as DSE in MES Bikaner. He
died on 20.8.1980 while in active service.

i) Late Mool Singh left behind him his widow and two minor
sons. The applicant is. one of the sons of the deceased
employee.
iii) At the time of death of Mool Singh the applicant was only
11 months old and thus he was not qualified for government
job at that time.
iv) Smt. Vimla Devi the widow of the deceased ( mother of
the applicant) due to family custom did not opt for.applying for
.2 job on compassionate grounds immediately after the death of
her husband.
;v) It appears from Annex. A/2(i) that Smt. Vimla Devi for
)/ the first time filed an application on 28.06.1995 requesting the

z o j/ “ authorities to grant compassionate appointment to her son [i.e.

the applicant] (there is no document to show that prior to this
cdlate any application had been filed for seeking appointment on
compassionate grounds)

vi) By Annex. A/2 the concerned authorities informed Smt.
Vimla Devi that her son was still minor and so she should file an
application after the applicant attained the'age of majority. As
per the said advice of the authority, the mother of the applicant
again filed an application for compassionate appointment on
24.09.97 after the applicant attained the age of majority as per
Annex. A/3. Thereafter she filed representations Annex. A/5
and Annex. A/6.
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vii) The authority concerned vide Annex. A/7 placed the

application on record for considering the case of the applicant
for compassionate appointment on the post of Mazdoor and

kept the name of the applicant at SI. No. 9 in the waiting list.

10. Documents attached to the O.A shows that on several
occasions, the name of the applicant was considered in the meeting
of the Board of Officers and finally the same was rejected vide order
dated 30.06.2003 ( annex. A/15). The said order was challenged by

il :l the applicant by filing O.A. No. 53/2003 and this Tribunal vide its
order dated 20.01.2004 (Annex. A/16) disposed of the said O.A with
the following observations:

“ Para 5 ,

......... All this perhaps only goes to show that the
_respondents have been sincerely trying to accommodate the
\\petltloner for compassionate appointment. There has to be a

Ioglcal end to this exercise and so if the petitioner’s name stood
/at Sl. No. 9 in the year 1999, it is also likely that by this time,

// the list has moved up and compassmnate appointments have
' begen made. With this back ground, this O.A is disposed of at the
admission stage itself with a direction to the respondents to act

on their waiting list and take it to its logical conclusion in so far
as the petitioner is concerned.....”

11, As per the directions of this Tribunal, the competent authority
considered the matter again and by Annex. A/1 of this O.A, finally

rejected the claim.
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12. From the above mentioned facts it is .clear that the previous

rejection order dated 30.06.2003 (annex. A/15), which was the first
order rejecting the claim of the -applicant for appointment on

compassionate grounds was challenged in the previous O.A No. 53/03

but the same was never quashed or set aside. However, by another gvels

dated 31.05.2004,( Annex. A/1) the concerned authority again

rejected the claim of the a_pplicént for appointment on compassionate

. grounds more or less on similar grounds and this order is under

challenge in this O.A.

. Mr. Nitin Trivedi, learned counsel appearing for the applicant

tontended that the competent authority has accepted the claim of the

ae’

e N
-

, pp\ﬁ Ant for appointment on compassionate grounds and the
w %ant’s name was kept at SI. No. 9 in the waiting list and in the

) meetings of the Board of officers three or four times the case of the

\jv'applicant was considered BUT finally rejected by order dated

30.06.2003, which was wholly unjusAtified. He submitted that the
inclusion of the name of the applicant in the waiting list at SI. No. 9
for appointment on compassionate grounds, created a legal right in
favour of the applicant to get appointment on compassionate

grounds.
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14. On the other hand, Smt. K. Parveen, learned counsel appearing

on behalf of the respondents vehemently opposed the above
contention of the learned counsel .of the applicant. She submitted
that mere inclusion of the name in the waiting list for appointment on
compassionate grounds never created any legal right in favour of the
applicant for being appointed on compassionate grounds. The names
were included for the purpose of scrutinizing the individual case in
order to come to the conclusion as to who is the fittest person to be
“u given appointment on compassionate grounds as per the scheme,
rules and circulars issued by the Government or Department in this
regard and so on the basis of waiting list it cannot he held that any

ﬁ%

:«{
|é aI right had accrued to the applicant for appointment on
@Q\ g, _\ g { . pp PP

gympassionate grounds.

5 | Mr. Nitin ’frivedi, learned counsel for the applicant has
placed reliance on a judgement of the High Court of Rajasthan, Jaipur

Bench in the case of Vishnu Singh vs. Managing Director SBBJ

M _ j\:and a;r [RLW 2004 (3) Raj- 1742] and submitted that the power to
'_Q give appointment on compassionate grounds is coupled with a duty
which creates a corresponding right in favour of the dependant of the

deceased employee and the same cannot be denied merely because

of the fact that the family of the deceased government employee has

got certain income by way of family pension etc.
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16. Smt. K. Parveen learned counsel appearing on behalf of the

respondents submitted that the law on the subject of claiming
appointment on compassionate grounds is well settled aﬁd the main
criteria for granting compassionate appointment is whether the
déceased employee had left the family in penury and without any
means of livelihood. In this regard she placed reliance on the
decision of the Apex Court in the case of State Bank of India and
Oors. VS. Jaspal Kaur [(2007) 9 SCC 571] wherein it is observed
Tkg that

" the major criterion while appointing a person on compassionate

grounds should be financial condition of the family the deceased

person left behind. Unless the financial condition is entirely

ST Sy penurious, such appointments cannot be made. It has further been

o0 . .. “ouobserved in the said decision that the criteria of penury has to be

R ) QA‘lé“ppIied and only in cases where the condition of the family is without
})

J' 3 )nh‘;éﬁny means of livelihood and living hand to mouth the compassionate
Jaih

\’@ /\“’/éppointment was required to be granted. It has further been
(AR o b/
# observed that the appointment under the scheme of compassionate

appointment was at the discretion of the authority, which was to be '
exercised, keeping in view the scheme and the object/rationale
s ‘behind it.

o

/ 17. Relying upon the above decision the learned counsel for the

respondents submitted that as far as this case is concerned the
circumstances will reveal that the deceased employee had not left the
family in penury and without any means of livelihood. She submitted
that the deceased employee Shri Mool Singh died on 20.08.80 and

there is no document on record to show that immediately after the
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death of Shri Mool Singh any application for compassionate

appointment was filed by any member of his family. The averments
- made in the O.A would go to show that the widow of the deceased,
due to prevailing custom.in the so/ciety did not chdose to file any |
. application for appointment on compassionate grounds for herself.
She further submitted that for the first time an application for
compassionate appointment was filed on behalf of the applicant by
! his mc‘;gher ( i.e. the widow of the deceased government servant) on
/Tjj 25.06.95 vide Annex. A/2 (i) i.e. to say after about 15 years after the

death of the deceased employee. She submitted that this fact alone

established that the deceased government servant had not left his’

gomﬁgtent authority had rightly rejected the claim of the applicant

i

- .ﬁ,or compassionate appointment after due consideration.

PN,
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“=--"18. I have Heard the érguments advanced by both the learned
couns_(el appearing for the parties. | I have perused the decisions
rf‘ﬁj/"}cited by the learned counsel on both sides. I have also perused the
W object of the scheme fof compassionate appointment givgn in
Chapter 31 of the Swamys’ Complete Manual on Establishment and
Administration for Central Government Offices which reads as under:

"  The object of the Scheme is to grant appointment on
compassionate grounds to a dependent family member of a
Government servant dying in harness or who is retired on medical

grounds, thereby leaving his family in penury and without any
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means of livelihood, to relieve the family of the Government
servant concerned from financial destitution and to help it get over

the emergency.

On going through the object of the scheme of compassionate
appointment I have come to the conclusion that the scheme for
compassionate appointment was brought into existence for providing
immediate relief to the dependants of the deceased employee who
left his*family memb4ers in penury and in financial crisis and so if any

- /T-_?L& immediate request for compassionate appointment was not made by

-

any member the belated requests for compassionate appointment'
forfeits such claim on the ground that the family of the deceased

government servant does not require any immediate relief to be

,""‘\h .
TAT Yy religved from the financial crisis.

Y

e Apex Court in the case of State Bank of India and

[ (2007) 4 SCC 778] has held that

‘appointment on compassionate ground is an exception from the

!

/"I‘.n ( - - . .
- }'Egeneral rule because recruitment to public services has to be made in

A 4

“i a transparent and accountable manner} providing opportunity to all
Wligible persons to compete é‘nd participate in the selection process.
| Such appointments are required to be made on the basis of open -
invitation of applicétions and on merit. _The dependants of the

deceased .employees, died in harness, do not have ‘any special or

- additional claim to public services, other than any one conferred, if



—] ] —
any, by the employer by way of instructions. The Apex Court further

held that the claim for compassionate appointment and the right, if
any, is traceable only by the scheme, executive instructions or rules
framed by the employer in the matter of providing employment on
compassionate grounds. The above judgement of the Apex Court
clearly establishes that dependants of the deceased employee who
died in harness, has no indefeasible right to ¢laim appointment on
compa£Sionate appointment. The appointment on compassionate
krgrounds will be judged by the Scheme or executive instructions or

rules framed in this regard. In the case of Union Bank of India and

others vs. M.T. Latheesh [ (2006) 7 SCC 350], the Apex Court has

q\*’““ ’T‘held {hat issuing a direction by the High Court for grant of

v /
/s ) -\ le AY
i ‘\ “
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20." Relying upon the above mentioned judgements of the Apex

C urt, I am of the view that the validity of Annex. A/1, whicﬁ is under
\ychallenge Whereby the claim of the applicant for appointment on
A«} 7 compassionate grounds was rejected should be judged on the basis
| of Scheme or Rules prevailing in the department A perusal of
Annex. A/1 shows that the Board of Officers in its meeting while
considering the claim of the candidates for appointment on
compassionate grounds have taken into account various rules,

circulars of the government on the subject and after{ due
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consideration of the financial position of the applicant and the 5%

quota available for appointment on compassionate grounds(_, have
rejected the claim of the applicant. Thus there appears no illegality
in the procedure adopted for rejecting the claim of the applicant for

appointment on compassionate grounds by the competeht authority.

21. The very basis of offering compassionate appointment to the

depengénts of the deceased depends upon the fact whether the

AN,

'*{deceased had left the family in penury and without any means of
livelihood. In the instant case, the circumstances reveal that the
father of the applicant Mool Singh who died in the year 1980

(20 08.80) did not leave the family in penury and without any means
/w‘* j 55

e -of l|veI|hood and that is why the applicant’s mother did not file any

. r A\ © '-’v P
,"r\v 7/,,/‘: I

.appllcatlon for compassionate appointment lmmedlately after his

- i) y«\z

{{;\//eathf The record further reveals that for the first time, after 15
- /"

uy‘ rs of the death of applicant’'s father an application for
.(c_::ompgs;lonate appointment was filed on behalf of the applicant by
Ty 'r’1is mother. It goes to show that for a considerable long time after
the death of the government servant, his wife, the applicant’s mother,
W was able to maintain herself and her children and this circumstance
points out that the family has got sufficient means of livelihood.
Therefore, in the instant case it cannot be held that due to the
sudden death of Mool Singh and loss of bread earner the family of the

deceased was left in penury and without any means of livelihood. I -
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have already stated about the schenﬂle for providing compassionate

N

appointment to one of the dependants of the deceased government
seﬁ/ant who died in harness is to relieve the family from the sudden
crisis and the period for providing compassionate appointment cannot
be allowed to stretch for long. Admittedly, now 29 years have
elapsed since the death of Shri Mool Singh and if the authorities are
forced to induct the applicant in service on compassionate grounds it
Would-‘“amount to opening a pandora’s box for filing spch applications
“Tﬁ\{by others who could not apply for getting compassionate appointment

within a reasonable time after the death of the government servant.

22.+ In this view of the matter, this O.A cannot be allowed in spite of

€ fact thatAin the previous O.A No. 53/2003, a direction was issued

> concerned authorities to exhaust the waiting list and complete

i efj ercise to its logical conclusion. I have held already that mere

e

"-—'"iany legal right to the applicant to be appointed on compassionate
Z
~ y-grounds so there appears no illegality in the impugned order

sion of the name of the applicant in the waiting list did not create

ﬁi (Annex.A/1) whereby the claim of the applicant for compassionate

appointment was rejected by the respondents and thus the impugned

b
éﬂ/ order cannot be quashed or set aside.

23. Inthe result, I do not find any merit in this O.A and the same is

hereby dismissed.
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24. Asthe O.A has been dismissed, Misc. application No.
132/2005 for condoning the delay in filing the O.A has become

,,ctuods and hence the same is also hereby dismissed.

U {0 [Justice S.M.M.Alam]
2 Judicial Member.
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