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CENTRAl.ADf-11NISTRI'\TIVE TRIBUNJ\l 
JODHPUR BENCH; JODHPUR . 

Or:iginarAppUcat~on No. 286/2004 
' I 

..... this the 28t11 Day·o·t November, 2007 
I . 
I 
I 

Hon'ble Mr. J~stke A.K. Yog, t.>1embc:r (J) 
Honrb!e Mr. Tarsetn lai, Member {l\) 

I 
Prem Bharti S/~ Shri fv'ladan Bhartiji1 aged about 48 years 1 R/o 
Rai Ka Baghr Old Police Line, Near Bakau Khan's Bungalow, 
Jodhpur (Raj.).' Presently. working on the post of TechniciiJn Gr. 
II1 Wheel ~Jiechanist, Shop No. 157 North \tVestern Raihvay 
,, {If ! . • ) J " ..... . ' h 
tvvorKsnop,~ oanpur, KaJasc an . 

By advocate - Shri S. K. f\1alik. 

VERSUS 

l. Union of India through the General r:1anager, North 
'1.1\f.c.sh:::orn Rai 1'~M"'Y "lain< p· ro::.1· "'> 
't 1t '-A <~,..o;:-.. t I " I tiV U f ..J t r' .._. i \. i "-U . • / & 

2. Deputy Chief f-c1echanical Engineer! North \·'Vestern RaihNay 
(\Norkshop), Jodhpur (Raj.) 

3. VVork ,f.'1anager ('Workshop) 1 North Vvestern Railway 
('·iVcrkshop), Jodhpur (Raj.). 

By advocate -· Shri Salil Trivedi. 

\Atas worki·ng in the Department of 

North Western Railway (\Vorkshop) on the post of Technician 

Grade-l, ·wheel iV1echanist, Shop No. 15. He was charge-

sheeted on the ground that on October 22, 2002 he had 

committed an act of indiscipline I misconduct by slapping his 

superior Dinesh Chandra Sharma 1 the then Incharge of Shop 

m question. 
' 

The charge-~hlt dated 

-
~~ 

29.10. 2002 is annexecV' 



I, 
: 

2 

as part of annexure· A/2 to the Q.;~ .. (particularly· at page 17). 

In the said charge-sheet dated 29.10. 2002f the charge frarned 

was that 1 Witl~out entering into an~· conversation, he slapped 
I 

Dinesh Chan8ra Sharma' in presence of certain other 
I 

employees. 

2. Admittedly1 inquiry was held. Enquiry Officer subrnitted his 
I 

report after considering statements of the witnesses recorded 

durinq his inquin.t. The Enauirv Officer cor"!duded that no one 
- ~ l t 

had seen the· anplicant. Prem BhaiU, siappina Dit1esh Chandra r. t • ,.,. 

Sharma but further held that Shri Prem Bharti1 reached upto 

the chair of Dinesh Chandra Sharma and indulge in altercation 

(Hatapai). Even though said D.C. Sharma remain standing 

near his chair. 

3. The Disciplinary Authority passed . following order dated 

September 02 1 2003 1 Annexure A/1 to the O.A. d 

'"After going through the charges, initial statements of 
witru~sses" enquiry proceedings and finding of E. 0. it is 
observed that there is .not only variance of statements 
.but also contradictions among witnesses recorded 
during enquity. Quite convincingly from narrated 
statements and lac.ts during enquiry 1t is not difficult to 
discern that the hearts had been far from lips & pens 
and lacks ethical passion.. It is convincingly clear and 
also I do agree with the finding of enquiry officer that 
Shri Prem Bharti T. No. 9409/15 manhandled (hatapaJ) 
his shop .Jncharge Sh. O.C Sharma hi hjs office and 
this find him guilty for violation of rule 3 (1) (ii) & {iiiJ. 
The employee also did not prefer any appea} against 
the. notice given to him vide P.S. 10037. I therefore 
consider ft not only as height of indlsclpfjne an his part 
but also as a candid example of, diluted moral. ln a 
pub,lic service thete is a serious need to enforce and 
maintain the system of disciplined working in order to 
stop propagation af sense of despair amongst 
employees in general and as such punishment o.f 
reduction of pa~ ~~ Shri Prem_ Bharti;- T.No .. . (¥: 
9409/15 ti:; i:h$ tu:;~om QQ:he time scale ne.A-t 

-



.... 

·' 
belotv his present tirne scale lor a pe1iod of five 
years Y>~ith cumulative effect is awarded." 

' 

4. Being aggrieved 1 the applicant filed appeai under Rule 18 of 

the Railway Servants (Discipline & Appeal) Rules! 1968 

(,l!;,nnexure A/.5 to the O.A. ). In the said appea 11 applicant 

raised various contentions indueHng the plea that he has 

I 
been punishfd on a finding/charge whkh was not part of the 

I 
charge-sheEit served upon him and consequently he was 

given no opportunity to defend hirnself against the· said 

charge. Reference may be made to para viii and x of the said 

appeal / annexure A/5. The applicant alleges that while his 

aforesaid appeal Was pending some assurance VJas given that 

in case applicant tenders apology then question of extending 

pardon shall be considered by the Department and on that 

basis, according to the applicant, he filed an application dated 

15.05.2004 (Annexure A/6 to the O.A.). In the said 

application dated 15.05. 20041 the applicant has referred to 

his grievance that in spite of accepting his fault and asking 

for pardon, his afore-mentioned appeal has not been decided 

and he is being misied. The applicant further sought 

opportunity of personal hearing. 

5. No action was not taken in the matter - he filed present O.A. 

No. 286/2004 with the relief to quash order of punishment I 

lin ·~~"u··--~ 'A 1·
11 t·~ tl~- r, A' ) anal -· 1C"·'"' ge·"e .... a11 '"e'•; .. ,:t pr~v,;ng for 1 • 111-clA I'C r• . ./.. V lilt::: •....,.._ •. I . QI;;:>V II I I iCI a. I 

quashing of an•t order adverse to him including dismissal of 

. ; ~ 

a ·~p==>~lr ,·r. at"'lf P.-~ I .II;• 

"' 



j 

' ' 

6. The present O.A. has been fiiecf by the applicant primarily on 

the ground that appellate order, impugned by way of 

I 

an1endment, is a non-speaking order perverse against record 

I -
andt redtingi facts against record. It is contended that 

I 

charge -l~velied was specific that there was no conversation 

or altercation before applicant had allegedly slapped D.C. 

Sharma and Enquiry Officer had proceeded to record 

evidence on :the basis of said charge oniy. According to the 

'0. 

~ ·,. 

applicant1 the department I d iscipiinary authority could not 

travelled beyond the charge framed and any evidence or 

finding recorded by Enquiry Officer J Disciplinary Authority 

which is beyortd the scope of said charge and cannot be 

looked into or utilized for awarding punishment. 

7. Learned counsel for the applicant has aiso relied upon the 

case of State of Hatyana vs., Om Prakash, Constable 

reported in (1990) 14 ATC 823 and other case of Deva Ram 

vs .. Union ol India & Drs .. (O.A. No. 261/2003) decided on 

01.10.2004 by this Bench of the Tribunal.· 

the O.A. annexing copy of ietter 

by the applicant tendering 'apology' and asking for 1pardon 1
• 

In para 6 of their counter-affidavit I reply (filed against 

unamended O . .l\.) 1 the respondents disdosed that appeal·filed 

by the applicant stood- rejected vide order dated 10.06. 20051 

a copy of said order was also enclosed as Annexure R-2 to 'r. 

I ~/ 



the said reply. Taking clue from the facts disclosed by the 

Respondents~ the applicant filed fVI.A. No. 89/2007 praying 
I 

for requisite 1amendments 1 to incorporate facts/pleading 1 

ground and a relief required to assail order dated 10.06.2005 

Passed bv Apoeliate Authoritu - dismissino the Deoartmental 
II 1 '1 W' i 

AppeaL Amendment Application (M.A. . No. 89/2007) 1Nas 1 

after contes:t allowed vide Tribunal order dated 06.07.2007 
I , 

(Read with order dated 11.05~2007). The applicant amended 

the O.A. under Court order but, as it appears1 inadvertently 

and as a bonafide human err missed to incorporate 'proposed 

9. Shri Salil Trivedi1 learned counsel for the Respondents 

submits that - the Applicant has failed to plead necessary-' 

facts (by omitting to incorporate 'proposed para 4. 9! in 

Amended O.A.) -and· also that copy of Appellate order dated 

10.06.2005 (Annex. R-2 to the Reply of the Respondents) 

has not been annexed with the O.A. - though there is 

mandatory ~ statutory requirement as per R. 9 (1) (i), 

Central Administrative Tribunal (Procedure) Rules,. 1987; for 

convenience R. 9 (1) referred to above reads: 

'
19. Documents to accomp;u;y the application .. = (1) 
Every application shall be accompanied by [the following 
documents]: - _ 

(·' tt cr ,.[ r ~ ;-!-. rd ' . ' ' ~j h ~uan a .. e'"',.et .. ..rue copy OJ ..11e o. :el agm.nsr Wil>c,, 

the appiication ls filed; 
{ii)copies of the documents relied upon by the 

applicant and referred to In the application; 
11·1·;\An '"d""x o~ ·ft1e dorum""'nts fl \. AJ. . /j I ""· i "'! v • ,_. i · , 

of the order dated 10.06.2005 dismissing 

. T~epartmental Appeai 1 is o~ record, though fiied by the~ 
1/ 



6 

Respondents as annexure Rj2 to their repiy dated 

13.07.2005. 

11. Salient fact::. including charge-sheet1 materiai/evidence 

relied upot1 by the Enquiry Officer i Disciplinary Authority I 

Appeiiate Authority in the instant case - as also disclosed in 

the O.A., hfve 11ot been rebutted in the repiy of the 

\ ! 
Respor1dents 'who have, in their reply 1 endeavoured to justify 

the impugned action I order/s on leg a I premise. 

12. Heard iearned counsel for the parties at length and perused 

the record. 

1,3. PrelimJnary objections regarding non-filing of the impugned 

order dated 10.06.2005 I Annex. R~2 to the Reply of 

Respondents ·= (dismissing departmental appeal) along with· 

original o.A.i raised by the learned counsel for the 

respondents heavily relying upon Rule 9 (1) (!) 1 Central 

Administrative Tribunal (Procedure) Rules1 1987 (quoted 

above)t though looks attractive at a flash but it has no 

substance otherwise. 

14. ·we are unable to allow the ob1ection in the facts of this case 
r&-~Jii!ll: ~ 

cH1dLdismiss the O.A. at this stage. 

~· 
15. ProceduraL rules are handmade to further ~ cause of 

justice and to avoid .arbitrary~~rocedure and consequential 



: 
7 ! 

~:rcdJ-j ~~ d-.if._~t~~~efo, ~ ·, J 

de~/ ~43na~m~jcourttl nbunal to near ana dec10e 

' -
before it in an· effective and judicious manner. 

16. In the facts: of the O.A, we find that impugned order has 

been brought! on record by the respondents, being fully a live 

I 
of the fact that said appellate order dated 10.06.20.05 which . I 

the Applicant could not file - as it was not made available to 

him, was under challenge. Annexing of the appellate order 

dated 10.06.2005 with the O.A. 1 was only a formality since 

the appeliate order was already brought on record by the 

respondents themselves. No prejudice is being caused to the 

respondents nor the Respondents have even atter-r1pted to 

piace or argue before us. Such an objection is1 in the above 

cin::urnstances, is self-servina Viith no conseq-uence. It v;iii . '"' 

not be fair or in the interest of justice to dismiss the O.A. at 

this stage. Even if we agree with the contention I objection 

raised on behalf of the respondents on this score; hearing of 

O.A. is to be deferred to enable the Applicant to annex said 

order with QA1 which will mean deferring final disposal of the 

O.A. for no benefit I advantage. to anyone since said order is 

now akeady on record. The purpose of rule (quoted above) 

I is ultimately nothing but to have the impugned ·order on 

record. The purpose and object being fully satisfied, we 

refuse to dismiss the O.A. on that ground at this stage 

particularly when the case has already been finally heard at 

length. 

17.The other objections regarding 

'~-
i 

non -incorporation 
~ 

of 

I 



proposed para 4. 9 as men boned in the amendment 

application vi~e fv1.A. No. 89j2007 (referred to above) 1 we 

have already mentioned that it has· been due to inadvertence 

on the part of the learned counsel i his office - representing 

the Applicant.: It is well settled principle that no party should 
I 

i 
suffer because of the fault of the Court/ counsel and that too 

when 'rnista~e in question' is bonafide with no advantage 
I 

derived· by th~ applicant as against the Respondents. 

&. 
'../ 

18.Accordingly, we are satisfied that learned counsel for the 

applicant had, inadvertentlymissed it. Hence! we allow himr 

to incorporate 1proposed para 4. 9' in the O.A. today- during 

f 1-h d I'. I ' ' ' ' I • • h l • course o ~,,e ay. 1'.10 preJUDice 1s causea w ::: ,e responaencs 

in any manner particularly when other proposed paragraphs 

relating to addition a I ground and reiief by way of amendment 

has already been incorporated in the amended O.A. 

.Q DISCUSc;ION & CONCLUSION: 

19.0n behalf of the applicant1 as noted earlier, it is being argued 

Order dismissing the appeal dated 10.06.2005 {Annexure 

R/2) cannot .be sustained as for two simple reasons - (i) 

,punishment awarded' is beyond 'specific charge' levelled in 

the charge-sheet, and (ii) none of the impugned order contain 

reasons and hence - non-speaking orders - shmving non-
' 1\1.~' 

'• ~· t: • I \J• 
appucat..~on Of mma. 

~-
" 



I. 
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20. Learned cow~sel for the respor.clents did make an attempt to 

justify the said order by showing other relevant documents 

and circumstances. Howevert the orders passed cannot be 

sustained by supporting material or circumstances. The order 

itself should show that authority in question had applied its 

mlt1d and reasons for coming to the certain conciusion. As 

far as the order of Disciplinary Authority dated 02.09.2003 

(annexure A/1 to the O.A) IS concerned, we refrain to make 

comment as we are of the opinion that let the 1Appeal' be 

considered by the Appellate Authorityt who has the advantage 

of having entire originai record before it1 considering the 

plea/s raised· in the appeal. 

21:we have considered the said arguments and find that the 

. d 'I . ' d t I ~ 0 ~ ~ .... 00~ . I 1mpugne appel are oraer a eu r .i.Jb . .:=..' • :::;. iS per-se ·non-

soeakina order'. There is nothina to show that there has been . - -
application of mind as required under law. There is notning to 

show that the plea/s raised in the 'memorandum of appeal' 

were at all consldered 1 and if considered 1 for what reasons 

they have not been accepted and re-jected. Such an \order' is 

in blatant breach of principles of 1Natural Justice\ and 'non-

est\ since vitiated in law - liable to be quashed. 

22. Learned ~ounsel for the applicant; hovvever1 strongly 

\ 

contends that once appellate order is being set aside this Curt 
I 

should alsq set aside the impugned order of punishment 
I • 

I I 

I ' 

passed by ·the Disciplinary' Authority (Annexure Aj1 to the 

O.A.) and the Tribunal may decl~e entire case1 by itself. 
I ' , 



I 
I 
I 
/ 

/~ 
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23.V!/e are, unabie to accept the above contention. Y.Je. are ; 

however, of the view that the Tribunal should avoid to take 

upon itself to appreciate the evidence and record its own 

findings. Let the appellate authority consider the grievance 

of the petitioner in the light of material/evidence on record 

and the grounds taken in app:aal and pass 1Speaking order1 in 

accordance with iaw. There are specia I or extraordinary 

rnay warrant deviation from norma I 

course J procedure that once an 10rder' is set aside the matter 
td,t-

/l.:E~!--ouidte remanded to the concerned authoritv. Ct;kJJ(}.I1.o,~n~;,. 
~vt ~ 1/'~ I~.L~~fo#~~~-:rA-"r~JWe ~ 

Ck.. /f 1M?~~·~ ORDER . 

24.In the resultt tt1e impugned appellate order dated 

10.06.2005 (annexure R/2 to the O.A.) 1s set aside. The 

Appellate Authority I respondents is hereby require to decide 

the matter afresh in accordance with law within two months 

from today.. Shri Salil Trivedi, advocate, appearing on behaif 

of the respondents undertakes to communicate this order 
' 

within two weeks from today. 

above. 

d t . fP.<:. 
or er as o costs. ' 

~, : 
~to.), 

{Tarsem laP . J 
Member (A) 

is partly ailowed to the extent indicated 

. (A.K .. Yog) 
i\1ember (J) 



I. • 


