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ERTHAL ADMINISTRATIVE TRIBUNAL
JODHPUR BENCH; JODHPUR

Original Application No. 286/2004

28" Day-of November, 2007

e

Hou'ble #¥r. Justice A.K. Yog, Member (3)
Hon'ble My, Tarsem Lal, Member (A)

Prem Bharti S;o Shii Madan Bhartiji, aged about 48 vears, Rfo
Rai ¥a Bagh, Q%f‘ Police Ling, Mear Bakau Khan's Bungalow,
Jodhpur (Ea}.}.' Presenta;wur;ﬂr on the post of T a%*r, ian Gr.
II, Whee! Mechanist, Shop No. 15, MNorth Western Railway
{Waorkshop), Jodhpur, Rajasthan.
B
* Applicant(s],
By advacate - Shii 5.1, Malik.
VERSUS
1. Union of India through the General Manager, North
Wastern Railway, Jaipur [Raj.).
2. De msty Ch!s: Mechanica! Engineer, Morth Weastern Railway
¢ *'arkshop}; Jodhpur (Ral.}
3. Work Manager {Workshop), North Western Railway
{WMorkshop), Jodhpur (Raj.}
. Respondent{s}
By advocate - Shri Salil Trivedi.
.y
CRDE
TS .
A %p\ %_’jf Justice & K. Yoy, Membery {3}

\\ SE-FACTUAL MATRIY
f the Applicant-

Fant of

North Western Railway {(Workshop} on the post of Technician

Grade-1, Wheel Mschanist, Shop No. 15, He was charge-
sheated on the around that on Cctober 22, 2002 he had

committed an act of indiscipline / misconduct by siapping his
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superior Dinesh Chandra Sharma, the then Incharge of Sho
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in guestion. The charge-shegt date 10,2002

annexsg
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particularly at pags 17},
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S as part of annexure Af2 to the O.A.
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In the said marge -shaet d , the charge framed

=

was tnat ‘w%tr}aut entaring into any conversation, he slappe

I

Dinesh  Chandra Sharma' in presence of certain other

O

employees.

2. Admittedly, inguiry was held. Enquiry Officer submitted his

raport aftsr considering statemeants of the withesses racorded
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Sharma but furthar held that Shri Pram Bharti, reachied upto

the chair of Dinash Chandra Sharma and induige in altercation

Y

(Hatapai). Even though said D.C. Sharma remain standing

near his chair,

3.The Discipiinary Authority passed following order dated
September 02, 2003, Annaxure A/1 to the O.A.-

“After going through the charges, initial statements of
witnesses, enguiry proceedings and ﬂmi;}g of EC i &
ohserved that thera ls not only variance of statements
but alkc contradictions among witnesses recorded
during enquiry.,  GQuibe wmfmc;mn"y from narrated
statements and facts during enquiry it is not difficui to
discarn that the heaits had been far from lips & pens
and lacks ethical passion. It'is convincingly clear and
also I do agree with the finding of enquiry officer that
Shit Prem Bharti 7. No Qé%’ﬁ?,/za imanhandled (hatapai)
his shop Incharge Sh. . Sharma in his office and
this find him guifty for vmfaaan of rude 3 (1) (i) & ().
The employee ako did not prefer any appea; aaamst
the notice given tc him vide P.5. 10037, I therefore
cansider it not only as helght of In 'z’fsci,si;n ain his part
it alse s g candid example of diluted moral In s
public service theke is a serious need fo enforce and
malkitain the system of disciplined working In arder fo
stop  propagaticn of sense of despalr amongst
emplovees in general and as such punishmeni of
f&dﬁ"&fiﬁ@ﬁ of pay of Shri Prem Bharti T.No.
?wizﬁ to &he boflom of the lime scale next
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below bis present Sme scale for a periad of five
vears with cumulative effect is awarded.”
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. Being aggrieved, the applicant filed appeai under Rule 1
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the Railway Servants (Discipiine & Appeal} Rules, 1968
Annexure A/S5 to the 0.A). In the said appeal, applicant
raised various contentions including the plea that he has
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been aniaH}EU on a finding/charge which was nab part of the
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charge-sheet served upon him and conseguently he was
p 3 given no slppartunity to defend himself against the said
harge. Reference mav be made to para viii and » of the said
appeal / annexure A/5. The applicant alleges that while his
aforesaid appeal was pending some assurance was given that
in case applicant tenders apoi*g; then gquestion of extending
pardon shall be ¢ onsidered by %e Department and on that

pasis, according to the applicant, he filed an application dated

.

15.05.2004 {Annexure A/6 o the C.A}  In the sal
application dated 15.05.2004, the applicant has referred to
his grievance that in spite of accepting his fault and asking
for pardon, his afors-mentioned appeal has not been decided

and he is being misled. The applicant further sought

opportunity of personal hearin

b

. Mo action was not taken in the matter - he filad presant CA

3

No. 28672004 with the relief o quash order of punishment /

e

Annexure A/1 to the O.A) and also general relief praying for

~

quashing of any order adverse to him including dismissal of
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&. The present Q.A. has been filed by the applicant primarily on
the ground that appellate order, impugned by way of

! :
amendment, is a non-speaking ordar perverse against record

and, reciting| facts against record. It is contended that

charge leveliad was specific that thers was no convarsation

or sltercation before applicant had allegedly slapped D.C.

1

Sharma and Enquiry Officer had proceeded to  record
A -

evidence on the basis of said charge enly. According to the

applicant, the departmant § disciplinary authority could not

travelled bevond the charge framed and any evidance or
finding recorded by Enguiry Officer / Disciplinary Authority

Whiﬂﬁ is be‘fﬁﬁd i’:%"‘nc SC0one G{: Séi’d chnairge Sﬁi‘(ﬁ cannot hé
H }
3 tt

looked into or utilizad for awarding punishment.

)

.Learned counsel for the applicant has also relied upon the
case of State of Haryana vs. Gm Pralkash, Constable
reported in {1920) 14 ATC 823 and othér case of Deva Ram
v ve. Union of India & Ors. (O.A No. 261/2003) decided on

01.10.2004 by this Bench of the Tribunal.

S.A. annexing copy of letter

dated 07.10.2003. The said purports to have been written
by the applicant tendering 'apology' and asking for 'pardon’.

In para & of thair counter-affidavit / reply (filed against
unamend—"ﬁ QLA the respenderﬁs disclosed that appeal filed
by the apphcan stood- rejected vide order dated 10.66.2005,

a copy of said order was also enclosed as Annexure R-2 to ¥
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the said reply. Taking clue from the facts disciosed by the
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Respsnéeﬁtsl; the applicant filed M.A. No. 8%8/2007 praying
for reguisite 'amendments' o incorporate facts/pleading,
ground and-a relief required to assail order dated 10.06.2005
paéseé by éppe%%ate Authority - dismissing the Departmental

Appeal. Amendment Application {(M.A. No. 89/2007) was,
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after contast, allowed vide Tribur

{Read with order dated 11.05.2007). The applicant amended

o

he O.A. under Court order but, as it appears, inadvartantly

9

and as a bonafide human er missad to incorparate 'proposad

para 4.9 in the amendad C.A
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submits that - the Applicant has failed to plead necessary
facts {by omitting to incorporate 'proposed para 4.9 in
Amended 0O.A.) and also that copy of Appellate arder dated
10.06.2005 {Annex. R-2 to the Reply of the Respondants)
id has not been annexed with the O.A. - though thers is
mandatory - statutory requirement as per R 9 {1} (i},
Central Administrative Tribunal {Procedure) Rules, 1987, for
convenience R 8 (1) referred to above reads:
'S, Docwmenis fo accompany the application. - {1)
Every spplication shall be accompanied by [the following
documents]: - _
(i}an attested true copy of the order against which
the appiication i filed;
{ii})copies of the documents refied upon by the

applicant and referred to In the application;
(ii)An index of the documents.”

10.Copy of the order dated 10.06.2005 dismissing
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is o&record, though filed by the
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Respondents as annexure R/2 to their reply dated

13.07.2005.

11.Salient facts including charge-shest, material/evidence
relied upon by the Enguiry Officer / Disciplinary Autherity /
Appellata Authority in the instant case - as also disclosed in

the G.A,, u"El" not been rebutted in the reply of the
l

Reapame*‘a%ff whao have, in their reply, endeavoursd to justify

the impugned action / orderfs on legal preamisa.

12.Heard learned counsel for the parties at length and perusad
the record.
Prai nas’«g Obisction/s of the Respondents:
i3.Preliminary objections regarding non-filing of the impugned
order c‘ia%:ed 10.06.2005 / Annex. R-2 to the Reply of
. Respondents - {dismissing departmental appeal) along with
. original O.A., raised by the learned counsel for the

raspondents heavily relving upon Rule © {1} (i), Central

i ]

Administrative Tribunal {(Procedure) Rules, 1887 {quoted
above}, though looks attractive at a flash but it has no

supstance otharwise.

14. We are unable to allow the objection in the facts of this case

0}-%%“‘5

amldismiﬁ the G.A. at this stage.

. B
i5. Procedural, rules are handmade to further the cause of

justice and to avoid arbit ra:'ﬁgbwpm dure and consequential
4 . 3
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Court/Tribunal to hear and éetme L

e

pefore it in an effective and judicious manner.
|

6.1n the facts of the O.A, we find that impugned order has
been breught{ on record by the respondents, being fully alive
of the fact i:h;ait said appsliate @rrj;.r dated 10.06.2005 which
tha Applicant could not file - as it was not made available to
him, was Uﬁjiﬁiei‘ challenge. }knnexiﬁg of the appeliate order
dated 10.06.2005 with the O.A., was only a Féﬂ"‘ua:it‘g‘ since

3 ¢

the appeilate order was already brougnt on record by the

)

f;esponéer"oﬁfs themssaives. No prejudice is being caused to the
respondants nor the Respeﬂdgnﬁs have even attempted to
slace or argue before us.  Such an objection is, in the above
circumstances, is saif-serving with no consequence. It will
not be fair or in the interest of justice to dismiss the O.A at

.o

this stage. Even if we agree with the contention / objection
raised on behalf of the respendents on this score; hearing of
DA i5 to be defeirad to enable the Applicant to annex said
ordar with OA, which will mean deferring final disposal of the
G.A. for no benefit / édvan‘tage.ta anyoneg since said order is
NoOwW aif‘eadyl oi record. The purposs of rule {gquotad abova)
is uitimately nothing but to have the impugned order on
record.  The purpose and object being fully satisfied, we
refuse to dismiss the C.A. on that g'mu,ﬁc% at this stage
particularly when the case has already been finally heard at

ienoth.
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7. The other objections regarding non-incorperabion of
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proposed para 4.9 as mentioned in the amendmant
application vide M.A. Ne. 8%/2007 {refeirred to above), we

have already mentionad that it has been due to inadveitance
on the part of the learned counsel / his office ~ reprasenting

the Appiicant, It is well settled principle that no party should
1

I ? 3 id =
suffer because of the fauilt of the Court / counsel and that too
whan ’mégta%{e in guastion' is bonafide with no advantags

’ . PR H
darivad by the applicant as against the Respondents.

&
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18.Accordingly, we are satisfied that learned counsel for the
a;:;:nu_ant had, inadvertently missed i.. Hence, we allow him,
to inmrparate proposed para 4.9 in the C.A. today during
course of the dav No prejudice is caused o the respandents
in any manner particularty when other proposad @éragrap'ns

relating to additional ground and relief by way of amendment

has a adz; besn incorporated in the amended C.A.

@ DISCUSSION & CONCLUSION:

19.0n behaif of the applicant, as noted earlier, £ is being argued

that impugned order dated 02.09.2003 {annexure A/l to the
plinary Autho rity and the Appellate
cai atﬂd 10.66.2005 {;‘i\.nnekur‘e
R/2) canneot be sustained as for two simple reasons - {i)

LI P S H
ieveiled in

‘punishment awarded' is beyond 'specific charge

the charge-sheet, and {ii} hone of the impugned order contain
' 1Y 3

reasons and hence - non-speaking orders — showing non-

application of mind.

Q)*;'



O.Leained counsel for the ebpaﬁéénts did make an attempt to

justify the said order by showing other relevant documents
and eircumgténﬁes. However, the orders passed cannot be
sustained by étspgﬁertéﬁg material or circumstances. The order
itself should show that authority in question had applied it
mind and reasons for coming to the certain conclusion.  As

'

far as the order of Disci pii*}ai‘v Authority dated 02.09.2003

{annexure A1 to the O.A) is concernad, we refrain to make

L

i considerad by the Appellate Authority, who has the advantage
of having enlire original record before it, considering the

plea/s raised in the appe sal.
21.We have considerad the said arguments and find that the
impugned appellate order dated 10.06.2005 is per-se 'non-
speaking order'. There is nothing to show that there has been
application of mind as required under iam}, There is notiing o
£ show that the plea/s raised in the 'memorandum of appeal

-

were at all considered, and if considersd, for what reasons

=

they have nob been accepted and rejected. Such an 'order’ |
it blatant breach of principles of '‘Natural Justics!, and 'non-

ast', since vitiated in law - liable to be quashed.

i'»..ﬂ

22.learned counsel for the applicant, however, strongly

A

contends that once appeliate order is being set aside this Curt

1
\ should also set aside the impugned order of punishment

[
!

|
passed by the Disciplinary Autherity {(Annexure A/1 to the

G.A) and fhc Tribunal may cier.:;de z:ﬁtsre case, by itsalf.

| |
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3. We are, unabi to accapt the above contention.  We are,
however, of the view that the Tribunal should aveoid to take
upon itself to appreciate the evidence and record its own
findings. Let the appeilate authority consider the grievancs
| . of *:hve petitioner in the light of materialfevidence on racord

and the grounds taken in appeal and pass 'speaking order' in
accordance with law. | There are special or extraordinary
aircums%:aﬁcéf’ which may .ﬁarr’aﬁt geviation from normal
course / procedure that once an ‘order’ is set aside the mattar
auld be réﬁaﬁuéd to the concernad n..xmar.ujﬂzu[@b
by ﬁZ’ﬁE Corvrnaedfou

. RAre olor/vy‘b—r

24.In the result, the impugned appellate order dated

ORECER

10.06.2005 {annexure R/2 to the G.A} s set aside. The
Appellate Authority / respondents is hereby require to decids
the matter afresh in accordance with law within two months
rorn today.  Shii Salil Trivedi, advocate, appearing on benaif

of the respondants undertakes to communicate this order

within two weeks from today.

1 is partly aliowed to the extent indicated

above.

' 26.In the facts and circumstances of the case, we make no
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{Tarsem Lai} {A.K. You
Member (A} o Member ,{:’é}
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