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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL I

JODHPUR BENCH, JODHPUR

O.A. No. 165 of 2002 199%
XTANRITS,

DATE OF DECiSIoN 31 -01.2003

. Ajam Ali Petitioner

Advocate for the Petitioner (s)

‘/
i Versus
U.0.I, & Ors. Respondents
Mr. K.K Wyas, for respondent Advecate for the Respondent (s)
No. 1l to 3.

None present for respondent no. 4.

CORAM :

The Hon’ble Mr.  J K. Kaushik, Judicial Member .

The Hon'ble Mr. -

1. Whether Reporters of local papers may be allowed to see the Judgement ?
2. To be referred to the Reporter or not ? f;,e,/_\
3. Whether their Lordships wish to ses the fair copy of the Judgement ? 7\

4. Whether it needs to be circulated to other Benches of the Tribunal ? ,7/’éi

hbm%y

( J.K. KAUSHIK )
Judicial Member
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CENTRAL ADMINISTRATIVE TRIBUNAL,JODHPUR BENCH,
JODHPUR
Date of Order : 31.01.2003
O.A. NO. 165 OF 2002

Ajam Ali S/o Shri Sroofu Khan, aged 28 years, R/o Athuna
Mohalla, Teliyan-ka-Kuwa-ke-pass, Ward no.8,Churu (Raij).
(Presently the petitioner is holding the post of Gateman

under Station Superintendent,Churu).

.««s<Applicant
versus

1. The Union of India, through the General Manager,
Northern Railway, Baroda House,New Delhi.

2., The Divisional Railway Manager, Northern
Railway, Bikaner (Rajasthan).

3. Assistant Personnel Officer, Northern Railway,
Bikaner (Rajasthan).

4. Manoij Kumar (Gateman),S/o Shri Gyarsa, through
PWI-1, Northern Railway, Churu (Rajasthan).

5. Umed Kumar S/o Shri Puran Mal (Gateman), through
PWI - I, Northern Railway, Churu
(Rajasthan).

- «-..Respondents.

CORAM

Honourable Mr. J. K. Kaushik,
Judicial Member

Mr. Kuldeep Mathur, Advocate, present for the applicant.

Mr. K.K. Vyas, Advocate, present for respondents 1 to 3.

None is present for and on behalf of the private parties.
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O R D E R :
.~ [_Mr. J.K. Kaushik,Judicial Member ]

Shri Ajam Ali, has assailed his transfer order dated
28.6.2002 (Annex.A/1) by which he has been ordered to be transferred

on the post of Gateman from Churu to Sadulpur.

2. The admitted facts involved in the case as per the pleadings
of the parties are that the applicant was allowed transfer on his
own request as per the priority name noting from Sadulpur to work on
the post of Géteman at Gate No. 167-A, 'C' Churu, vide order dated
1.4.2002 (Annex.A/2). He was duly relieved from Sadulpur and joined
at Churu on 27.4,5002. This transfef was made égainst the post of
Gateman at said gate which was téken over by the Traffic Branch as
per the order dated 14.1.2002 (Annex.A/4), earlier this gate was
under the control Vof Engineering Department. There were three
vacant posts of Gateman in the traffic department as per the said

communication.

3. Earlier, the respondénts No. 4 and 5, who belonged to
Engineering Department, were working on the post of Gatemen at
éhuru at Gate No. 167-A 'C' and were in consequence of the ibid
order (Annex.A/4), ordered to be transferred to Qork at ‘Gate No.
168- 'C' at Churu and at SE (PW) Ratanéarh, respactively vide order
dated 18.4.2002 (Annex.A/5). After working for a period of two
months an order dated 28.6.2002 (Annex.A/1), was passed wherein, it

has been ordered that the competent authority has now taken a
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decision to post the Gatemen of Engineering Department alohg with
post on the above Gate [No. 167-A 'C'] at Churu and réspondents No.
4 and 5 have been ordered to be posted against these posts at Churu.
As a cbnéequenée of this order, the applicant has been ordered to be
sent back to Sadulpur from where he was allowed on his request

transfer about two months' back.

4, - The Original Application has .been filed on number of
grounds; that, the tranéfer has been made for harassing the
applicant without any reason, the applicant has shifted his family
from Churu to Sadulpur ané the model employer is required to act in
a fair and democratic manner which they have not and the whcle
action has been taken to accommodate the respondents No. 4 and 5,
who. were earlier ordered to be transferred in the interest of

administration.

5. The_Respondénts No. 1 to 3 have contested the application.
On the other hand, respohdents No. 4 and 5 have not chosen to
contest the‘case. They were sent the notices by registered post/
speed post and an affidavit to this effect has been filed on behalf
of the applicant. -After thirty days, the service on them is
presumed, since there has been no intimation regasrding non-service

of fhe same.

6. The main defence set out in the reply by the respondents is
that the impugned order Annexure A/1 is self-explanatory which

contains the ressons that it became essential to re-transfer the

A
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applicant from Churu to Sadulpur because tﬁree posts of Gateman of
Engineering Department were transferred to Traffic Départmenf and
the applicant, who was belonged to Traffic Department, was
transferred to Churu Station at his own request. But, later on, it
was decided by the competent authority to post the Gatemen of
Engineering Department against these pééts along with post and the
respondents had to transfer the applicant from Churu to Sadulpur on
account of administrative interest and not on public interest. His
earlier transfer on request does not give him any right to remain at
Churu. An employee is required to be Frénsferred at any place as
" the transfer is an incidence of service and the administration has
an absolute right to transfer its statf. It‘has been reiterated
that the emplo?ées belonging to Enéineering Department should be
posted to Gate No. 167-A 'C"and for this reason, the applicant has
been re-transferred to Sadulpur. Ihé private respondénts 4 and 5
belonged to Engineering Department and they have been‘agaih posted
as Gatemen on gate No. 167-A 'C' at Churu with the result that
applicant being the junior most Gateman -of Traffic Department was
transferred from Churu to Sadulpur.along with Shri'Subhash Chandra
who was posted to Ganganagar and the impugned order hés been passed
bn the ground of administrative exiéencies and on account of policy
decision. Another ground of defence as set-out in the reply is that,
no particulars of the family members, have been disclosed and it is
totally incorrect thét order has been passed with ulterior motive to

accommodate respondents No. 4 and 5. Thus, the O.A. deserves to be

SS;j'fjnissed.
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7. A rejoinder to the reply was also filed wherein certain
additional - details in regard to the subsequent action of the
respondents in respect of respondents No. 4 and 5 has been

ennunciated.

8. I have heard the learned counsel for the parties and have
best owed my due consideration to the arguments, pleadings and the

records of the case.

9. The learned counsel for the applicant has reiterated the
facts and the grounds mentioned in the pleadings and has submitted
that the applicant was_allowed on request transfer which he carried-
out and joined at Churu after incurring lot of expenses and changing
his position. The Gate No. 167-A 'C' was manned by Engineering
Department and was tranéférred to Traffic Department vide order
datéd ' 14.1.2002 which has aiready been executed. Now, the
respondents cannot turn about and take a diametrically opposite
stand. He has next argued that the whole exercise has been to
extend special févour to the private respondents and on one pretext
or the other, the competent authority has been made to review its
own administrative decision even at the cost of reverse the ir-
_revefseable position which resulted from the very order of the
respondenté. It has been submitted that there has been no
application of mind and the whole exercise has been done due to
extraneous reésons best known to the authorities. There is
absolutely no public interest or administrative exigency is

involved. No reason least\to say cogent reason has been disclosed

SZ for issuance of impugned order.

/
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10. On the contrary, the learned counsel for the respondents has

‘straneously made efforts to repudiate and fepel the arguments

submitted on behalf of the applicant. He has submitted that the
action of the authorities is fair and has been taken in furtherence
of the administrative ‘interest. He has also eméhasized and
reiterated his stand narrated in the reply and has stressed that the
transfer is an incidence of service and in the present case, neithex
any mala fide nor any arbitrariness is made-out and thus judicial
review is uncalled for. He has also submitted that an employee has
to sacrifice and the administrative interest is to gut=weich the
personal inconveniences.. Thé situation in the.present case has
arisen because the earlier decision of transfer of the control of
the post from Enéineering Department to Traffic Department, was
reviewed and changed by the competent authority. He has stressed on
the wordings of the impugned order that the freéh decision has been
taken to post the Gatemen of Engineering Department along with post
to Traffic Department. As a consequence of fresh decision, the re-

transfer of applicant became inevitable. The O.A. is, theretfore,

merit- less and, therefore, no interference is called in the matter.

11. 1 have considered the rival contentions. Before averting to
the crux of the matter, it would be pertinent to mention that there
is a total unanimity of Jjudicial precedence in regard to the
transfer matter of a public servant and the further question that
whether, the transfer is in the interest of service or in the public
interest is to be decided by the competent authority. The Court

will not sit in judgement over the decision of the competent

L/
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authorities on the point that a certain public servant
- 'has to be transferred in the exigencies of service and
replace the judgement of the administrative authority by
its own findings. This is, however, not to say that
there is no scope of judicial intervention in case of
transfer. The Court or a Jjudicial forum ‘can intervene
and set aside the transfer order if thé same is found to
be mala fide or in bréach of a constitutional provision
binding administrative instructions, statutory rule or is
capricious and based on extraneous considerations or is

in colourable exercise of power.

12, Keeping in view the aforesaid statement of law,
the controversy in the present case is required to be
examined. Adverting to the factual position, Gate No.
167-A 'C' was brought under the administrative control of
Traffic Department on 14.1.2002 and three posts of
Gateman were said to be vacant at Churu on that date.
Thereafter, the resbondents No. 4 and 5 were posted out
from there since they belonged to Engineering Depértment
and the said posts were to be filled in by the Gatemen of
Traffic Department. The impugned order dated 26.6.2002
(Annex.A/1), makes a mention that earlier three posts of
Gateman of Engineering Department were ordered to be
transférred to the Traffic Department and in view of the
same, the private respondents No. 4 and 5, have been re-
posted at Churu. It is also amazing to note that once

the very post has been put under the Traffic Branch and

s
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has gone out of the control of the Engineering Branch,
how the question will arise for filling up such posts
from the persons who are under the administrative control
of Engineering Department. What will be the fate of
their seniority and can a person remain = under
administrative control of two departments. The action of
the respondents is ex facie ’ incbngruous and not in

consonance with the sound principles of administration.

Before analysing and examining the proprietory

- of the impugned .order, it is necessary to point-out a

mis-conception which seems to have arisen in this case in
asmuch as in fact one Gate No. 167-A 'C' was to be under
the Traffic Department. This gate was under the control
of the Engineering Department prior to the decision taken
on 19.8.1998. The said gate remains at Churu at the same
place. As a result of change of the administrative
control of the said gate, the necessity arose oflposting
three Gateman from Traffic Department and which was
acéordingly done. The respondents seems to be using the
term transfer of the post which is ex facie a mis-nomer.
It is also an admitted position that despite the
impugned order the said ' gate remains under the
administrative control of the Traffic Department.
Otherwise also, there is no provision in the relevant
rules to transfer a post {Albeit there is no such
transfer here) from one place to another. I have taken

judicial notice of the relevant rules in regard to the

= o
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transfers of Railway servant. As per the delegation of
powers,. there are provisions ¥Reentx for creation/
abolition of posts, transfer of a Railway servant from
one place to another, transfer of Headquarter of a
Railway servant, Fioating of a post especially when one
is promoted to a higher post having less than two years
to his credit to the date of his superannuation etc.
Once there is norpower to transfer a post, the question
of transferring along with post of a Railway servant does
not arise. This position of the law is fortifieg from a

decision of the Tribunal in Dharampal Singh Versus Union

of India and Others reported in 1990 (3) SLR (CAT) 213.

13, Adverting to the main question regardingl tha
proprietory, viz., what was the objective and consequence
of bringing the Gate No. 167-A 'C' under the control of
Traffic Department, whether by the impugned order the
said objective would be achieved or not, if not, whether
there is any cogent reason for passing the impugned order
or the impugned order is issued due to arbitrary exercise
of power or due to extraneous consideration. I propose

to examine these issues in seriatum as under :

As regards the objective of bringing the Gate
No. 167-A 'C' under the control of Traffic Department,
this was a policy decision taken by the competent
authority and it is not for the Courts to intervene in

ngUCh matters. As regards the consequences, it has been

-
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elaborately discussed in the preceeding paras and once
the gate has been brought under the control of Traffic
Department, the same is required to be manned by the

Gatemen of Traffic Department only.

The reply to the next question is
emphathetically no. Once the very contfol of the Gate
No. 167-A 'C' is with the Traffic Department filling of
the posts of . Gatemen from other department i.e.
Engineering Department cannot be said to be in consonance
with the sound administrative working. The elaborate

reasons have already been discussed in earlier paras.

As regards the next issue, a perusal of the very

.impugned order as well as the complete reply and also the

arguments led on ‘behalf of the respondents, I do not find
that .at any place, the respondents have disclosed as to
what was the reason for filling—up‘the post admittedly
belonging to Traffic Department by posting persons from
the other department_ i.e. Engineering Department. The
pleadings only disclosed that a decision has been taken
to transfer the Gafemen of Engineering Department along
with posts to Traffic Department which is not even
permissible under the law as per the decision rendered in
Dharampal Singhfs case (supra). On the other hand, the

contention of the learned counsel for the applicant seems

to be having ample weight and force that, the whole

$5;ijfzfise has been carried out to favour the private
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respondents No. 4 and 5. It would otherwise also be safe
to infer that there was no cogent reason in asmuch as the
applicant was allowed own request transfer from Sadulpur
to Churu and he had hardly worked for few months at Churu
and simply asked to return back to Churu un-settling up
his complete affairs just because an authority‘has taken
to reverse its previous decision. If such theme is
adopted, the public servants are 1likely to lose
confidence in the administrétion. Another ancilliary
question also arises as to whether the administrative

authority has any power to review its own order. A

review of an order can be carried out as per the
statutory rules and there is no statutory rule

permitting an administrative authority to review its own

order. In this view of the matter also, the respondents

had no power to review its own order and pass a fresh

order i.e. Annex. A/l dated 28.6.2002.

14. The Other left-out questions are taken together
for examination. Once the respondents have not at all
disclosed any reéspn for such a peculiar decision and
keeping in view the aforesaid discussions, I am of the
firm opinion that in the present case, the impugned order
has been issued in an arbitrary manner and due to

extraneous reasons. The Law is well settled regarding

'exercising of power by Hon'ble the Supreme Court. The

A~

Beacon Guidesline is provided by the Hon'ble Supreme Court

in a Constitulion Bench Jjudgement in S.G. Jaisinghani
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Versus Union of India and others, reported in AIR 1967 SC

1427, wherein, their Lordships in Para 14 has held as

under :-

"The absence of arbitrary power is the first
essential of the rule of law upon which our
whole constitutional system is based. In a
system governed by rule of law, discretion, when
conferred upon executive authorities, must be
continued within clearly defined limits. The
rule of law from this point of view means that
decisions should be made by the application of
known principles and rules and, in general, such
decisions should be predictable and the citizen
should know where he is. If a decision is taken

. without any principle or without any rule it is
unpredictable and such a decision is the
antithesis of a decision taken in accordance
with the rule of law." '

The aforesaid verdit applies in the present case

and there is a force in the Original Application.
;

5. In view of what has been discussed and said
above, I am left with no option except to accept the O.A.
and the same is hereby allowed. The impugned order dated
28th June, 2002 at Annex. A/l, is hereby quashed in toto
and the applicant shall be allowed k& all consequentiél
benefits. In the facts and circumstances of tﬁe case, the

parties are left to bear their own costs.

&t@mu <YV)—

. { J.K. KAUSHIK ]
Judicial Member
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