
~ rur.:...-u.,.) fc:p:rqTC\Z1T ~ f-·=p:r~ 22 Ell %i~at\a t~:·il.b~q~ 
"(1.$£.~. \""17flo\ . 

IN THE CENl'RAl. ADMINISTRAT IV£ TR.IBUNAL. 

J OOH roR. SEN; i~ J COHWR.. 

Date of order a 

{1) o.~. ~o. 155/20~ 

Jagdish Chandra Joshi S/o snri Shiv Dutt Joshi, aged about 

38 years R/o i'lot Jlo. 69. Shivpuri. Mahamandir, Jodhpur 

(Raj as than) 

l?rese ntly working on the post of .l. .D .c • in the Off ice of 

Executive Engineer, Central Grourr:l Water Board, Division 

xr, 22/2 Heavy Industrial Area, Jodnpur (Rajasthan). 

\2) o.,o. No. 156/2002 

j"" 
Shaitan Singh S/o Shri Sugan Singh a~ed about 38 years, 

ajo Gancsnpura, Ratanada, JOdhpur, Technical Operator, 

Drilling in tne Office of Executive ~ngineer, Central 

,{~~~~),>. 
/+!~lr·, .. -_.~ __ . ·.:_ "'''i~~ Grou® Water Board, Divisi·::>n XI, 22/2 Heavy Irxlustr ial 

( ,, • . . , , ;-· . ._ Area, J odnpur • 

\( ~~/.' . '.'(3~$, . O.A• No. 151f20Q2 

\-' .:·::· ·.,·~ 

\. ~c·· .. ,. .· ~~ u .R. snar ma s/ o Shr 1 G anpat R.am, aged about 57 years, 

\;~;'.;:~~.~-... :~--~-:..~~ ,;;·:.:"- Bjo Shiv ~hakti Nagar, Jodhpur (Rajasthan) 

Presently working on the post of senior Tecnnical ASsistant 

~ in the Office of &xecutive Efl9ineer, Central Groutli Water 

Board, Division XI, 22/2 Heavy Iooustrial Area, Jodhpur 

(Raj astnan). 

{ 4) O .. A. No. !58/29_02 

{· ._, Tikam Singn son of Shr11)~v1 Singh, aged a,Oout 36 years, 

R/o Bhadrajoon Ki Haweli, ·JOdhpur, Welder in the Office of 

Executive &nginoer, Central Ground Water Board, Divis ion 

· X.:L, 22/2 Heavy Industrial Area. Jodhpur. 

(5) u.A. No. 159/2002 

Santosh Puri S/o Shri Girdnari Puri, sged about 56 years, 

R/o Ranjj is Gehlot House, Khema Ka Kuan, Pal Road. Jodhpur 

(Raj astnan) 

Presently working on the _post of Driver (special Grade) tne 
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Office of Executive &ngineer, Central Ground Water Board, 

Division XI, 22/2 Heavy Industrial Area. Jodhpur (Rajasthan). 

J .K. Naya.Jt s;o Shri Prem Chand, aged ab9ut 41 years, IVo 

Ist B Road, Sardarpura. J odtlpur (S:ajasthan) 

Presently working on tne post of u.u. c. in the Office of 

Executive Engineer, Central Ground Water Board, Division 

.x.I, 22/2 Heavy Industrial Area, Jodhpur (Rajasthan). 

{3} 

VERSUS 

tJnion of India through the secretary to Government 

of India, Ministry of Water Resources, ShramShakti 

Bhavan, New Delhi. 

Shri P.P. GUt"la, Director (Administration), 

Central Ground Water Board, lqati•:;,nal High Way 

IV, F AlUDABAO - 121 001 

snr i N • .E' .l:i • Nag i, Exec ut 1 ve E. ng inee r, 

central Ground water Board, Division XI, 22/2, 

'Heavy Industrial Area, Jodhpur (Rajasthan) • 

•• .RSS ¥01~~~}: . 
\ in all O.As.) 

l Mr. s K. Malik, counsel for tne applicants. 

\ Mr. Vijay aisnnoi, counsel for t,he respondents. 

CCRAMa --
HON'BJ.£ MR. GO~AL SIIDH, ADMINISTRATIVE MEMBER. 

HON'Bl.E MR. J .K. Kt\USHIK, JUDIC.IJU, MEMBER • 
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: ORDERa 

(per Hon'ble Mr. J.K. Kaushik, Judicial Menber) 

Original APPlication Nos. 155/2002, 156/2002, 157/2002 

156/2002, 159/2002 and 160/2002, whiCh nave been filed under 

Section 19 of the Administrative Tribunals Act, 1985, are :beinc; 

<lee ided by a common order. 

QeAo NO. 155/2002 

Tf.e brief facts of this case as narrated by the applicant 

in the O.A. are that the applicant was initially appointed on 

18.06.1966 as Peon. After intervention· of this Hon'ble Tribunal, 

he was allowed tne promotion to.the .Post of r...D.C. with effect 

from 22.12.1998. The respondent no. 3 canmunicated to the 

higher authorities vide letter dated 23.12.1998 and 23.07.1999 

that the applicant may not be transferred to Jodhpur at any time. 

Even the post of L.D .C. was sought to be surrendered. T ne appli-

cant was transferred fran Faridaba.d to Jodnpur wherein he joioed 

on O?·l1.2000 but the transfer order waS 9ot cancelled and tne 

applicant challenged the order of cancellation. This Hon'ble 

Tribunal came to a?'\irresist.i.ble conclusion that respondent n·o. 4 

(presently respondent no. 3) have prevailed over the respondent 
-" 

no. 2 to cancel the transfer order ana tne O.A. was allowed 

vide order dated 21.02.2001 (Annexure A/12). Since tnen he 

continuing on the post of L.:O .C. 

2. Furtner case of the applicant is that he came to be elected 

as Assistant General Secretary of the Branch Executive committee 

of All India central Grouoo Water .Board Employees Association 

: in February, 2 001. There a.re five office bearer of tne said 
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Association and the third respondent did not like them except 

the Treasurer and started barassing them, threatening letters 

and complaints were written to the higher authorities. The 

secretary General of the Association visited Jodhpur and it 

was concluded that the reports were concocted. A pressure 

was put to dissolve tne association so as to nave h{.&,. .. - hunch 

man elected. Salary for tne month Of November 2000 onwards was 

withheld to ttle applicant. The respondent no. 3 tried his 

best to get transfeDe/the four .d KK& off.~e bearer by wr it17l7jl 

specific letter dated 16.06.2001 and regular teleph~vcalls 

were made with the higher authorities in this matter. 

3. Finally a transfer order dated 23.05.2002 has been got 

issued from the second respondent whereby.the applicant has 

been ordered to be transferred from Jodhpllr · to Ahmedabad in 

public interest and on administrative grounds. He b.as not 

completed even 3 years at Jodhpur. T-he aL)plicant approached 

to this Hon'ble TribWlal by filing an !J.A. No. 136/2002 .which 

was decided on 29.05.2002 and a direction was given to file 

a representation which was to be decided by the respondent no. 

2 by a reasoned and speaking order within .two weeks .from tne 
J 

date of receipt of representation. He filed a dettrled _ 

representation but the same has been turned down vi~e or~r 
dated 17.06.2002 (Annexure A/1) without passing a speaking 

order. On the other hand the applicant as well as other five 

similarly placed persons were asked to submit details of 

movable aoP immovable property out of total strength of more 

than two hundred vide letter dated 27.05.2002 issued by 

respondent no. 3. 

• • 5 0. 
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4. The original Application has been filed on multiple grounds 

e •9. transfer order has been outcome Olf colorable exercise Of 

powers~ the respondent no. 3 has prevailed over respondent no. 2 

and got issued the transfer order,., there has been malafide action 

of the private respondent. The respondents have not cared ·f:)r 

the directions issued by tnis Hon•ble TriDunal etc., therefore, 

this Driginal Application has been filed for quashing the impugned 

order of transfer dated 23.05.2002 (Annexure A/2), relieving 

order dated 23.05.2002 {Annexure A/3) and order dated·l7.6.2002 

(Annexure A/1) by which representation Of the applicant has been 

rejected. 

<ttl> 

5 .. The respondents nave filed detailed reply and · contx:oveKt:ed 

respondents have raised a preliminary objection regarding the 

maintainability of the Original Application that since tne 

appl~ant has not joined the transferred place despite being 

re 1 ie ved, there£ ore, the O.l.. is not rna inta inable. It has been 

submitted that the controversy raised regarding his earlier 

transfer/non-joining etc has no relevancy to the present 

~ controversy. It has been categorically submitted that the 

~'T-':.-
\ i 

' !, 

transfer has not been made on tne recomnendation or at tt1e 

behest of the respondent no. 3. It has been ordered by the 

respondent no. 2 in public interest and on administrative grounds. 

As regards the letter dated 16.08.2001 the same nas not been 

taken into consideration in as much as the transfer order has 
and 

been issued on 23 .. 5 • .:i.002;tnere was no question of influsr:v:! ing 

the respondent no. 2. There is no provision of the law that 

the employee cannot be transferred without completing 3 years 

of posting. As regards the asking fot property return from the 

emPloyee it cannot be terxred bias aoo as per Rule 18 {4) of ccs 
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(Conduct) Rules, 1964 the Government may at any time ask for 

fw:-oisiling ccmplete statenent of movable and immovable property 

neld or acquired by an employf:le. Order dated 11.6.2002 is a 

well reasoned and speaking order and there is no illegality. 

It has also been submitted that there is no material on record 

on the basis of which it could be said that transfer has been 

made on account of c;olorable exercise Of powers. One Sh.ri 

La»ni Narayan has already joined on the vacant post. The 

O.A., therefore. deserves to be dismissed ~ith costs. 

6. . A detailed rejoinder has been fil~ on behalf. of tne. 

applicant wherein certain documents have been pla~lj~n record 

indicating that there is some inquiry going on against the 

res!)ondent no. 3 in addition to reiterate the facts and grounds 

in the Original Appl ica t ion. 

7. The respondents nave been fair enough to produce the 
· fof-~ourse t' ncomJ,.ileteJ 

relevant records/file notes~~n comP iance with our diraction 

dated 28.06.2002 in this case. 

a. we nave heard the learned counsel for the parties and have 

carefully perused the records of this case. 

9.. 'l'he learned counsel for the applicant nas reiterated the 

facts and grounds mentioned in the Original Applica .. tion , he 

d 
. ~ _..~l --td has carrie us to certal.n past events on wn.r..ch the earP;e 

/ 

counsel for the respondents sought indulgence and appriSe this 

~ 'l:ribunal that all those matters relating to his previous 

transfer to JOdhpu.r had already been consiOered by this Bencn 

of the •rribunal and the thl.ngs were set at rest. He reiterated 
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his stand that the transfer order has been passed by the 

respondent no. 2 am there was neitner. any recommendation 

nor any pressure from the respondent no. 3. The impugned 

order dated 17-06.2002 (Annexure A/l) ·has also been passed 

by the application of mind ancl is also a speaking order • The 

aPvl !cant has not yet joined th_e transferred place, thus, the 

appl ic~t1Cll cannot be entertained. We have considered the r !val 

contentions in the matter. As regards the preliminary objection 

that since the applicant has not joined the transferred place 

<~' 
, ~ , of posting, the O.A. is not mai'ntainable. 
~-~J~.~ 

There has been dis,t;Ute 

regarding relieving of the ~pplicant etc. and which was observed 

~~"'.in order-sneet dated 28.06.2002 to meet the end of justice it 

~,.1,~y, . . r/-- ·-, · ·. ~--. ~as thought proper to examine the case on mer it. Further the .. ,;l;p.. . ... ' 
!'*~ / ' ' 

( / jo-ining and non-joining of the applicant on the transferred 

t 

, .... ;:.-
" . ~· 

place is not the issue involved in this case and the ·o.A. is 
j 

Vffry auch maintainable. Thus, the preliminary objection stands 

10. The learned counsel for the respondents has submitted 

that transfer is an incidence of service am who should be 

transferred wnere is a matter for appropriate authority to 

'¥' decide~ ·:rhus tnis 'l'ribunal may not interfere in this matterv 

since there has been neither a,ny real malice nor the transfer 

order is arbitrary. iJn the other nand transfer has been made 

in public interest and in the 'interest of administration. He 

has also submitted that he has submitted tne relevant records 

of the case and tne same can be perused. He has placed rel i~ 

ance on tt"ae following judgements&-
~ 

(1) OA No. 277/97 ( Ram Niwas vs. u.o.I. ) 

(2) AIR 1993 f£ 2444 ( u.o.I. vs. .::J.L. Abbas ) 

'.)) AIR 1993 s:: 2486 { state of . Punjab vs. Joginder 
Singh } 

•• 8 .. . 
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(4) JT 1994 (5) 298 ( N.K. Singh vs. U.O.I. ) 

(5) RLR 1982 page 161 ( ShambhuD~al vs. u.o.x.). 

11. On the otner na.rxl the learned counsel for the applicant 

has submitted that there are specific allegations/grounds Of 

mala fide against the .2nd lie 3rd respondents and both of them 

have been· impleaded as respondents by nane. He has argued 

that transfer of the applicant is arbitrary and has been got 

issued due to malice of 3rd respondent. There is no public 

interest· o:r administrative exigency and the sane has been 

done in colourable exercise of ~ower. If the relevant records 
<•.:~ 

are perusec7 the tlfue rea;:; on would become evident. He h~e, ,'{}ted 

the following judgements in S\lliPort of his contentionsa-

(1) 2001 (3) ~J 49 (O.K. Gupta vs. (JOI & Ors.) 

(2) (1998) 37 A'!'C 136 (G.M. Chawla vs. i:IOI & Ors.) 

(3) (1995) 31 ATC 237 (R.ajendra Chaubey vs. uox & Ors.) 

(4) (1997) 35 ATC 109 (Ved Bajaj vs. u.o.I .. & ors.) 
(5) 1990 (1) SL:r 424 (s.K. Biswas. vs. General Manager, 

Vehicle Factory Jabalpur a.nd 
another). 

we have taken j\.Jlicial notice of tne aforesaid 

judgements quoted on benalf Of. both the parties a.rxl do not 

feel necessary to deal with each of them separately since 

the each case is required to be examined on its own facts~ 

12. Keeping in view tne aro;Jument·s and pleadings of this 
_f 

case,we find it impare.tive and expedient to lift corpor~~ ·-t 

veil to ascertain the a.ctu.al reason of the transfer of tne 
/ 

appl. icant. 

I 

13. In this view.,· we find support of a judgement of Hon• ble ' 

-

High court of Kerla in ~. Pusnpalca.ran vs .. Chairman, Coir Board. 
. . . 

!979 (1) .:il.R. 30~ _!t 315, 316 (Ker1, whe~ their Lordship 

observed as undera-

"The right to transfer an employee is a powerful 
weapon in the hands of the enu;>loyer. Sometine it 
is more dangerous than other punishments. Recent 

•• 9 •• 
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history bears testimony to this. It may, at times, 
bear the mask of innocuousness. What is ostensible 
in a transfer order may not be the real object. Behind 
the mask of innocence. may' hide sweet revenge, a desire 
to get rid o.f an inconvenient .employee or to keep at 
bay an activist or a storuv petral. When the Court is 
alerted, the Court has necessarUy to tear the veil 
of deceptive innocuousness and see what exacUy moti­
vated the· transfer. This Court can and should, in 
cases where it is satisfied that the real object of 
transfer is not what is apparent., examine what exactly 
was behind the transfe•~ 

we have gone through tbe recor;ds/not ings on the f Ue 

regarding the transfer of the applicant. The relevant records/ 

file notings reveal that the same is riot arranged properly and 

u it is neither date-wise nor ~here is a proper linking. It 

iodlca~es that the letters have been picked up here and there 

and placed oafore this Tribunal just to confuse the Whole matter .. 

The page nuni:>eJ; on the enclosures have been changeo. However, 

we have tried our best to gatner tne relevant information for 

the purpose of deciding this case. 

1.5. The matter seems to be centrec:i on a complaint filed .by 

one Shri Santosn Pur!, Driver at };)age 21/C on which the Ministry 

requested for necessaJ:y action. The complaint contains the 

numb~r of financial irregularities alleged to have oeen committed 

by the 3rd respondent. It was also said that one Shri P.C. 

Chaturvedi who was to carry out the investigation, did not 

carry out tne investigation in as mUCh as ne did not take the 

staterm:nt of complainant and tne person against whom tne com-

plaint was made. The matter has been going on from 19.02 .2001 

to 19.04.2002. Thereafter a.letter dated 9th May, 2002 was 

issued and tne Under Secretary to the Government of Ina ia 

termed the action of the authorities as unfortunate and directed 

that complaint may oe got investigated ana report furnished to 

the Ministry at the earliest and extrac~ of the same is repro-

d llCed as under,_ 

-
"Subject: complaint against snr i N.P.s. Nagi, Executive 

Engineer made by' Shri Santosh Puri • 

•• 10 •• 



.. --v·· 

·-----------, 

•• 10 •• 

Sir., 

I am directed to refer to the elliilcr:senent made on 

your letter No. 1-94/2001-Vig.l42, dated 6th May,2002 

on the subject m=ntioned above and to say that the 

investigacion report in this case is still awaited 

by this Ministry. It is unfortunate that inspite Of 

specifically intimating the Board vide tnis Ministry's 

D~o. letter of even number dated 09.02.2001 that the 

investi9acion in this case should be completed within 

three months and revort submitted by lOth May,2001, 

positively, the investigation report has still to be 

·submitted by the Board to this Ministry. As further 
. 'I>. 

delay in the case is likely to :be 'viewed ver~ :seriously tf 
~'-V . 

both by the eve and PMO to whom the report i.s required 

to be sent in this case, it is requested that top 

priority may please be given to this case and tne 

investigation report together with all the documents 

required in this Ministry'_s D.O. letter of even nunber 

dated 09.02.2001 may be furnished to this Ministry at 

the earliest. Meanwhile, another complaint dated 

26.10.2001 submitted by Shri Santosh Puri, Driver Gr.I 

of Division No. XI, CGWB, JOdnpw: as forwarded . by the 

PMO is forwarded herewith• It is requ.ested that· this 

complaint may also please be got investigated and report 

furnished to this Ministry at the earliest." 

Thereafter on the very next day a complaint dated 

10.05.2002 comes into play. This complaint is addressed to 

tne Prime Minister but its originators are shown as some 

aggrieved family ne.mbers Of the employees of CGWB-x£'-J odhFjlr. 
_./ 

As per this report the complaint has been made against Shri 

saitan Singh, Shri T ikam Singh, Shri Jugal Kishore, Oiai R.am 

and Jagdisn Chander. It has been said that they are having 

.Mobile Phone, Cars and Bungalows •. Tney are said tp be iooulging 

in money lending business and do not de> the Government job etc • 

.Before proceeding furtner a word is necessary ll:egarding this 

very nature of tne complaint, the complaint does not contain · 

any details as to who are tnese comp~ainants, what relation 

tney have got with whose family, or whose relative tney are. 

-----. ._ .__ __ p. _..!__! -~- - -------------------·--------- r ----- ..:.__ ~ - ~ -------- -- ---------~-
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Per se it is not possible to know their identity.. The complaint 

does not contain any details whatsoever even it does not disclose 

the source of information for making this complaint and this 

complaint was marked to tne second rest)ondent may_ be from the 

office of the Prime Minister. Further the complete action 

started on this complaint.· 

17. ·The second respondent or ig ined a letter dated 16.5 .. 2002 

which is based on the said complaint of 10.5.2002 with the 

hig~~r authorities. In the second para certain old matters have 

c:/y been referred to which were said to be set at rest by the very 

lea£ned counsel for the respondents in an earlier O.A. Action 

was sought to be taken on the basis of complaint dated 10.5.2002 

in respect of the applicant and four others. As regards·one Shri 

:. ~~~;:~-;~:~.... Santosh l?ur i, it was said that the report is yet to be s\lbmitted 

· ;/.):;/'",~ :~--~·~.:~::··.:~~Z~:-... and i.n last but one para on the basis of the complaints about 

/(''r;r / . . ·:.:. ~, ;.;~ .:.<'~,~~~:\.ne misconduct of the applicant and four otners, the six persons 

· \ ~;:; ' . ,~~·- ..- >'1~ ~i, \:nc 1 ud ing snr i s antosh Pur i (against wnom tnere was no complaint 

.\ l--'" '-''<.~- ------:•f./.1), .:and his name is not tnere in complaint dated 10.5 .2002) were \\'".::: \ "--.;.;~5/ J.o ' 
"\;-., .. ~/, ' ' ~../ ,, . 

. ··::-....·,,~ --- . ~ ~ (.:').0 .:z .... •:j ... ~--~t. .. ..-: . 
· .. ~~~..::~:~ ::· .. :--: 

---
so~ht to be transferred in public interest. similarly another 

letter dated 17.5.2002 was writ ten to tne Director (Administrat ionJ• 

(G .vJ.) in reference to the similar complaint and the narre of 

Slir i Santosh l?ur i is also included and it was said that they 

will be considered for transfer· out of Jodhpur once the 

approval of Chairman is obtained. On the other hand the pre-

l iminary inquiry report was .. a.,.1aited on the complaint of Shr i 

Santosh Puri. On the other hand a report dated 10.5.2002, page 

102 is also in the file, wherein the number Of members of the 
~ 

association have JlJfiQelll submitted that tt~eir signature were ta)):en 

w itnout show~.ng the contents of the letter and also they did not 

agree on the resignation from primary Membership. Another letter 

•• 12 •• 
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dated 17.5 .2001 at page 103 of file, written by Secretary 

General to the second respondent, was also sent whereby it 

was requested that tne respondent no. 3 and four otner f'ersons 

snould be. removed from Jodn,pur so as to bring norma.Jc:y 'i in 

tne working culture. Tne perusal of the flll:ther records snow 

tnat a proposal was made on 22.5.2002 for transferring the 

following persons from Division XI Jodhpur to the place m2ntioned 

against them}-·;; as underJ- ·. 

- - ~ - - - - - - ~ - - - ~ ~ - ~ - - - -
"S • 
No. 

Name aDQ Desisnation 

-- - -- ~ - -- - - - - -
S/Sh. 

1. Jugal Kisnore Naik, UDC 

2. Tikam Singh, Welder 

3. Shaitan Singh, 1'.Ql(D) 

4. Udai Ram Sharma, STA(M) 

5. Santosh Puri, Driver 
(Spl.Gd.) 

6. J agd isn Chancier J 0 sn i, 
UJC 

Place to which transferr!£ 

-----.----- - - .. _. 

~ 

Div. XIII, Raipur 

Div • .il, Ambala . 
.Div.IV, C~nnai .... ~\~,./ 
D i v. I, Ahmed abacl 

~R., Anmed abad 

It was also menti·oned that the preliminary inquiry Officers 

The proposal of· transfers is said 

issued in respect of tne aforesaid six persons vide letter dated 

23.5.2002. On the otner hand, vide letter dated 27.5.2002 (at 

page 119), the applicant and five otnu persons who were ordered 

\ to be transferred were asked to submit th.e full and 'l'~plet~ 
I • 1 

----------""""\ 

statement of tneir property, as per sub-rule 4 of Rule 18 -of 

ccs (Conduct) Rules,· 1964. On this the. third respondent vide 

communication dated 11.6.2002 informed that all tne six officials 

have not sUbmitted tne requisite information and stern action . 

• • 13 •• 
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may be taken against them. We have also seen certain letters 

which the ap~licant and other persons have written to the third 

respondent wnerein ·they haVe demanded the copy of the complaint 

made against them but. we do not find that any reply has been 

given to them or the copy of complaint h.ias made available'c to 

tnem. 

18 • we nave also perused the records relating to the disposal 

of the representatipns. The representations have been turned 

down by giving no reason whatsoever and it is said that the 
. . . 

order· dated 23 .s .2002 is maintained. certain Changes were 

proposed in Office note but nothing has been done, it has been 

only said. that the transfer order is issued on administrative 

ground and public interest, no other.reason is mentioned in 

file regarding transfer. 

19. F:rcm the analysis of the aforesaid events and discussions 

it is revealed that the whole exercise of the respondents have 

been to get rid of the ac>plicant and some other odd figures who 

seems to hcl"e:. come up in their way_ and insisting on the early 

inquiry in the matter of f inane ial -irregularities and corruvt ion 

allegations against the respondent no. 3 which is under investi- ' 

gation and is being prolonged without any cogent reason. The 

perusal of the complaint dated 10 .s .2002 (Supra) which is 

seemingly planted as a basis of whole action, reveals that 

while actinq in a safe manne·r the respondents have left certain 

loopholes in as much as Shri Santosh Puri who was not natred 

in the ccnplaint has also been inclUded in tne list of emPloyees 

to be transferred .. Shri santosn l?uri is the. main complainant 
' I> 

in the complaint made against the third respondent whicn is 

under investigation. 

20. Nextly the peculiar action of tne respondents also ·smacks 

of colorable exercise of power in as nuch as tneir active 
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action on the cOmplaint. dated 10.5.2002 which prima facie 

does not indicate any basis and that too without- supplying 

a .copy of same. to applicant or conducting any inquiry in the 

matter. we are ·constraineJ to conclude tna~ the main base 

of tne transferring of tne applicant is ttie complaint dated 

10.5.2002 in respect Of the applicant .·ana; fOUlt' others aM 

in respect Of Santosh .l?l.lri, it is complainant against the 

res~oodent no. 3, referred to in Flag 'A' dated 1~.2.2001 

Of tne File_ No. 1-~4/2001-Vig. 

21. It is very strange to observe that a complaint was received 

vide "letter dated 10.5.2002 and witnin few days i.e. on 16.5.2002 

itself the respondents have reacted and proposed th~·t..tansfer. 
i 
\' . of. awlicant without even ascertaining the ve.t:acity and tne 
i. 
1 

! . identity of tne complainants. On the otner hand a complaint 
! 

l of very specific allegations wherein even.the complainant 
. i 

·.ll.----------~. 

in taking action on an ex facie frivolol.lS complaint against 

the applicant and five otriers within a period of 13 daysj the 

transfer order has been issued. Not· only this eve!f~_tne apPlicants 
.· . -; 

were asked to submit tne information regarding tneir mov~le 

and immovable properties v.i.Qe letter dated 31st May, 2002, and 

they requested the COf¥ of complaint but without giving them 

a cop~ stf:z;:n. action nas been reconmended against them vide 

letter dated 11. 6.2002, this clearl:z indicates tne covering 

of the misdeed of the respondent no. 3 or else there has been 

a concerted effort to save tne .person against wnom tnere were 

specific allegations of financial irregul~ities • 

• • 15 •• 
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22. we also comprehend that the respondents have t·aken the 

allegations of alleged mis-conduct like Gundaraj, lending 

money on interest, possession mobile phones, cars, bungalows 

etc. for granted and on that ~asis itself took a decision to 

transfer the applicant and five others to distant places. If 

at all there was arq mis-conduct on the .part Of the applicants, 

the same are required to .be investigated and punishnent could 

have been imposed by following the due process of law and the 

transfer is definitely not a sUbstitute for penalty but we are 

clearly o.f tne view that the transfer in tne present case have 

been made as a snort-cut to the disciplinary proceedings and 

the same could be clearly termed as punitive transfer in 

substance. 

cons tr'ained 
23. we are tiRJdi,i(to observe that the perusal of the records 

reveal that instead of taking suitable action against the respon­

dent no. 3, t~e applicant and five others are being made scape­

goat and victimisei probably some of them are witnesses and 
) 

may be in a position to give evidence against the respondent 

no. 3. 

2 4. The learned counsel for the respondents has been hamrnar ing 

on his stand that there was no question of over~owering by 

respondent no. 3 on res.i:)Ondent no. 2 but as is observed in order 

~ .... ,. dated 21.2.2001 (Annexure A/12) at page 37 of the PaP&r book, the 
\ 

examples are not wanting where the third respondenthas prevailed 

o.ver the responden~ no. 2. Had the respondent no. 2 been strict 

enough, the very inquiry/inves:tigation pending against the third 

respondent would have been completed by now but except writing 

letters, sending reminders and filling formalities on Papers, 

there has been no concrete progress wnereas within few days of tne 

complaint the orders have been issued for transfer in respect of 

the applicant and five others, : ·" · 

•• 16 •• 
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25. It is also peculiar as to out of about 200 persons 

only six persons have been pic;ked up and were taken up for 

action unaer Rule 18 (4) of ccs (Conduct) Rules. 1964. and 

that too on tne. basis of friuUous complaint. Even in case 

of santosn iluri~ there was no such complaint but since he made 

a complaint against' third respondent so he ··,_.\s also dragg~l in 

this inquiry. Our obse.rvati,)n do not mean thg.t if a person 

nas committed any mis-cond~ct he should .be left scot-free on 

tne pre-text that otner similar~y situated persons have not 

oeen proceeded with. lf tnere is any real miscollduct. the 

action should be taken. in accordance with· l.aw and t~i~transfer 

snoul.d not be used as. a short-cut to tne disciplinary proceedillrJs 

otherwise that would ~~ean that tne transfer is a punishment 

s inee . there is no such penalty finding place in the list of 

_penalties Which can be imposed on the Govern~nt servant • 

26. we are conscious of the powers of the Courts to carry out 

the judicial review in the transfer matters but taking into 

account the sequence of events togetner , as borne out from 

our aforesaid ooservations and tbe modU.S operandi adopted :by 

tne res~ndents, we are of tne firm opinion that tne transfer 

order has been issued in colorable exercise of power and the 

real olJject of tne transfer is not what is apparent. •rne 

impugned transfer o:z:der is rather punitive in subst~l<:_e in 
,.- .,.,. 

as mucn as proceedinqs under Rule 18 {4) Of ccs ·(Conduet) // 

) Rule, 1964 were a~so in progress, tnus. · the SCIJ.me is not 

' ' 

sustainalJle and deserves to be quasned. 

27. In view of toe foregoing discussions, tne Original 

APPlication deserves to be allowed a~ tne same is nereby 

allowed. The impugned orders dated 17 .o6.2002 (Annex • .v'1), 

23.05.2002 (Annexure A/2) and ~pugned Office Order No. 241/2002 

dated 23.05.2002 (Annexure A/3)~ are hereby quashed with all 

consequential be~fits. No order as to costs • 
• • 17 •• 
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o.a. No. 156/2002 

In tnis ca8e it has been said that there is no improvement 

in nis behaviour a.od tnat is tne sole reason for transfer. If 
' 

tnat · oe! a case, tne transfer is ex-facie punitive in substance. 

we have also found that in complaint dated 10.5.2002, the name 

of tne applicant also appears which is tne bas is of transfer Of 

the applicant. Furtner no details of any mis-behaviour nave 

been indicated in the records. AS regards tne complaint dated 

10 .s .~002, the question has already been examined i~ O.A. 

No. 155/2002 in detall. Followi119 tne said decision and for 

tne reason stated therein this Original Application is allowed 

in tne same terms~ The impugned orders dated 17th June, 2002 

(Annexure A/1),. Office ol:der No. 499 of 2002, dated 23rd May,2002 

(Annexure A/2) and order d'ated 23 .s .2002 (Annexure A/3) are 

to be 

in 1 abeyance and now vide inu.)ugned order dated 23 .s .2002 he has 

been ordered to be transferred to Ambala Div .II on the post of 

Welder. The objection of the respondents is that order dated 

28.6.2001 nas not been cnallenged and tnerefore the O.A. is 

not maintainable. we find that XMiot all previous orders passed 

in order dt.l7.6.2002 
in respect of transfer Of tne ap~icant nave been rnergediby which 

the representation of the applicant was Clecided. '.rhus the 

objection is not St,lS~ain.able. The ground put forward for tne 
there is . . 

posting is that,.(establishmerit of'. seven~ post at Jodhpur and he 
· , ' of .sanctioned strength 

:: has 1been posteo ·out ~s he was in .excessJ(as per the audit · 

obje~ti·::m. The facts regarding the post whether tnere are 

• • 18 •• 
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seven post or eight post remains in dispute and the respondents 

have not .Placed on record any material, even the audit objection 

and the final decision on the same are not on records. Further 

the name of the aPplicant also finds place in the basic· complaint 

of dated 10.5.2002 on tne basis of which the transfer of six 

persons have been made and tne further controversy has already 

been examined in O.A. No. 155/2002 (Supra). 

Following the said decision a.nd for th~ reason stated 

therein this Original APPlication is allowed in the same terms. 

The impugned orders dated 17th June, 2002 (Annexure A/lL ~:~ce 
~ ( A/ nd /;:'~~~u:•r=:~cff~r .No. 506 of 2002 dated .23rd May, 2002 Annexure 2) a 

f·';:'. '\ ,- - --. ">i ,, ~ 
/ .. ,,", I' --·!'":·~:-=--.-· __ · ~--?\~~ 
', 0~ ·'" ·:····''" ··.<:o.r'G&A\~ated 23.5.2002 (Annexure A/3) are hereby quashed. No 

fr I · ' ~ -'\ ~ -.1 
I . . ·. -:;':.\ ) \ ~ 

_ o~ef~· ¥,s to costs • 

. ·. ·.·. ~·· -:·:.,:_f/1~<~;~// 
·<.:-:.::'~~q\·~··/NOs • 157/2002, 159/2002 and 160/~ . 

. . '· -~11::- /' 
.· -~: . -- -~ ~ /,:,; 
· ci ~f'T~~, 'J)'' 

-. :.:.~;:l~;;"_;~- The question raised in each of these Original Applications 

is identical to that of O.A. No. 155/2002 (Supra). Following 

the said decision and for the reasons stated thez:·ein, these 

Original A.l?plicat ions are all owed in the s arne tenlS as set 

forth therein. The impugned orders dated 17.06.2002 (Annex. A/1), 

23.05.2002 (Annexure A/2) and 23.05.2002 (Annex~e A/3) in tnese 

O.As. are hereby quashed. No order as to costs. ~i 

~ 
( J .K. l<AUSHIK. )---- ~ 

GO!?A.L srwrr ) 
J udl ~ Meniber A.dm. Mellibex· 
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