T

IN THe CONTRAL ALMINISTRATIVE TR LBUNAL
J ODHPUR BZNCH ¢ JODHrUR .

Date of Decision ; J9- 122002

O.i, NOe 27/2002 4

Lakh o ingh stn of ohrl pPadam bingh, aged 44 1
Village Nimba Ka Gaon, FERSTI® 52908 295 9ot 1283) 84S (R
LXe SBPM, Namnba Ka Gaon, Tehsil Balesar, District
Jodhpur ,

R j%PpL -EC“A_N'I »

ver sus

ux;ig)u of lndia through the secretary to the Goveruuent,
ministry of Communication (Dept. Of POsts), wanchar
Bhawan, New Delhl.

2. Post Master General, western regylion, Jodhpur.
ee o RABPUONDENIS,

Mr. Vijay Mehta counsel for the applicant,
mr . Mahendra Godara &Adv. brlef holder ror
W . V1i0it Mathur counsel for the respondents.

ME . Je Ko Kaushik, Judicial member.

s OR D &K 3

(per Hon'ovle rr. J. K. Kaushii)

The factual matrix of this Case, necessary Eor
resolving the controversy is that the appllicant is the

dependent son of Late ohrli padaiu ingh, who was EXERREOL
Branch
Lxtra Departiental/postak Master (for bravity, ELEPM)

at Nimba Ka Gaon., Shri padam $ingh had expired on 27.14 927

leaving the ramily .'Lnj,/des:titude.'l‘he appllcant was appolnted

on 28.12 .97 on the post which fell vacant due to demise

of his father., The services Of the applicant cawe tO be
terminated  in. xxxxxx May 2000 and he was rellisved of his

dutieé on 12 «05.2000 . This terminatlon was for the reason

that he did not possess the
i.e. Matriculation, prescrt ibad tor the post Of EDBP M.

minimuam educational quallficatlon:
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2. The further case 0f the applicant is that the deceased
government servant was survived with a widow and 3 sons. TwO
of the brothers of the applicant are leaving separately and

do not support the family of the deceased. The applicant

has also developed a famlLly and has yot one wife, 3 dauéhters
and one son, It has also been averred that none of the family
members is in the government employment. He filed an Original
Application NO. 151/2000 before this Tribunal in the saive
matter and the same was disposed of with a direction to the

respondents to consider his case for appointiment on a suitable

pOst coimmensurating hils educatlonal qualification,.

3. The applicant was asked to send his consent for the
post of EDMB/EIDA for posting one one of the place where the
was vacant. He submitted and indicated his chalce for

at Village Teena vide letter dated 08.08.,2001

;,-“\

(Aﬁﬁé‘ﬁgg a-5) , His case has been turned down vide letter

X
1 .2002 (annaxure a-1) . It has been pleaded that

fbas turned down dus to,on the basis of factwally

irFelevant and extransous conslideration.

4 The orilginal Apwlication has been filled assailing the

impugned order dated 04.01.2002 (annexursa A-1) on the ground

that his case has not been objectively considered, his case

has been rejected on extraneods and Lrrelevant grounds, the

arbltrary and discriminatory and he is entitled to

order is

he asointed on compassionete ground.

5, The respondents have contested the matier and have
1 ]

filed a detalled reply +to the Original application. The
de fence set forth in +he counter Ls that the applicant is

of 42 years of age and gettj_ng an aArmy pension +o the tune
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; of Ks 2300/~ per onth. Hls case has been duly considere

! by the circle Relaxatlon Committes (for bravity,CRC) »

i , - :
: aAccording to the resgpondents, it 13 not a case where there

case where provisional

s any arbitraringss but it is a

' aypointuent of the applicant was rerminated on the ground

b .
’ that he was not appLoved £Or the post of SDBPM. It has
” peen further

Iy
orf icial is not in ¥x indigent wxxx condition inasmuch as

submitted that the family of the deceased

the widow,®f the wother of the applicant, has got one

pakka House and _family has got 28 Blghas Auricultural Led

I with yearly lncome thereof to the twe of Rs.9,000/~ 1in
ada ition to the pension, There is no social oL financial

!
| ligbilitlies remalns with the apollicant. The cese of the

I ,,.;ﬂ#agplicant has been consildered, keeping in view, the guide-

re

_(\H'-\ VoW .‘17:',,‘.\ - '
A ":”1L§i:\3n torce. The impugned O

N TN

T ady DW Os deserves to Re disinissed.
Yy e

]

der is legally 1n graer

NN

o

Qitn the consent of Learned counsel for poth the

les, the Case was heard tor f+nal disposal at the
.

Wl admission stage. I have considered the arguments advanced

; by the 1e agrned counsel for the parties and have be stowed

ation to the plzadings and docunents

my earnest consider

, . :
i placed on record .

| 7. Learned counsel for the app
E facts and grounds mentioned in the Or iginal Application
| and has drawn my atcention to para 5 of the juagement
ﬁ dated 19 .01.2003 (Annexure A-3) 1in the Oa, which was
~ant wherein the respondents

} earlier £ilad by the applic
ki
have showl ipclination to constder the ca

¢ ‘
as per his edu.c:at.wnal quale:l.catJ.Dﬂ

on Compassion ate

I
! k] = - R
4 ground aud keeping i view the same,

Il
{icanthas reiterated the

the direction vias 1is

se of the applicant

sue
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Learned counsel also drawn my attentlon to fara 1 of
/
the section X, Compassionete agpointments to bependants

Of LUAS Of bwamy®s Compillation of wervice Rulss fOr Postal

=D staff, contents of the same are extracted as Under s -

“{1) Instructions regarding Compassionate Appointment ,-
The guestion Of providing some ED posts tO dependanss
Of wub ayeintts in case Of deasth/infirmity ©Or an ED
aAvent has besen under considergtion cf the Government
ror guite soame tiue past. It has now been decided
that a saitgble jon in &D cadre may be offered to one
dependant of an ap Officisl who dies while in service
leaving the family in inaigent circumstances, subject
to the coiditions appligable to regular emzloyees who
dle ynile Ln service or retire on invalld pension,
buch employment tv the dependent should, however,

be glven only in very hard and exceptional cases."

He has further submitted that his case ought to

S
— N

T I\ . )
beé‘n\cl-%}z\.}\\ldered ftor apgpointment on any sudiltaole post as

B
i

’ s :§,‘
A
G

%al ification.

alid 15 alsO a peusiomer yettling an army penslan to the tune
of Rs.2300/~ per month. %k His case hed been duly
considered and this Tribumal would not like to eppreclate
the facts for arriving at ditferent concluslaon Ltn the
matter . He has submitted that the factum regardlng the service
gy pension hes been cdncealed irom the ple=adings and
it is alsc a case of conceclment ot tacts. The appllcaut
out . .
nas 0ot come/with clean hands and the QOriginal applicetion
deserves to be dismissed with costs. He has further
stressed that the cese of the applicant has been duly
consldered and there 1s no illegality, nfirmity or
arbitrariness in passing Of the impuagned oraer . He has also

service ,
. . —— PR o . - o~ ) = . ‘_i
submitted that the positicn regardilg grant or s/ PDensior
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to the applicant remains unrefuted inasmuch as no rejolnuer

-l -

to the reply has been filad,

9, From the a foresald submissions of the parties, tywo
primary question emerges Out ror examinatlion naiely one
whether in the facts and clrcumstances ot the ca':.e,' the
applicant is entitled for grant xwr Of compass 1onate appointment
and secondly whether there was a concealment Of materls

fact on the part of the applicant ana what 1s the effect

10« Aaverting to the ficst issue, it would ke worth

pentioning that the special Instructlions regard .ng coiipass lonate
A2 AT SN )
-%)zirrbmexfé o the depemdants of muAs have been prescribed.

N
e\

ir(hé L.x‘trd L)BgciL}thn tal posts are isolated and well spread out,

R

Jﬂo has, there,fore, sen prescribed that negessarlly a vacancy
// )x '

ed-- dﬁé’ ')Lo death of an s Agent ls to be filled up by

\-FL@/;W/na of his/her dependants/near relatlves on
compassiocnate ground. If it 1s not done 4t would be quite
difficult to glve compassdionate aypolm:ment 1n hard cases.
Phis instruction makes it amply clesr that compassionate
appointment 1in respect ot a person can be considered only
against a post which was nela by a decscased government servant .
In another words, since the deceased government gservant in

the present Case was samittedly employed on the pJist of

SLBPM, the case of the applicant could be considered conly for
the post 'of~EUBpM. The rurther admitted rale position is that
the minimam eaucational reguiremeac £oOI this post 1s

Matr Lcalation, But the agplicant 1s only gth Pass ana dEs

not possess the mihlmuam educetional guallfilcation.
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Further no relaxation whatsgoever, has been provided in the
condit ion for mMatrlculation guallilcatson tor LD3pM, rather
there 1s & positive direction that the watriculation
quallificatson for the post of EDEPM should be 1nsisted Upon

i cases where the death Of the Lncuubkent has Laxken place
on or after 1_4—1993. in thlis view of the matter, the applicant’
case could not have keen cunsidered for the Jist of Eudpw, an&
rightly so it was done which was duly colsicered In the earller

Or iginal application.
N AN

11, The ancillary question now atises as £o whetner the
applicant's case could ke considered f£or any Other post
where the gualification prescribed is 8th Pass or lesser, The

iz emphaticaily *Nc' keep Ing in view with the provislon

;& that be s, whether the concessicu which the
Znt“nded to extunt to the auplicant coula ylve
inae feasible right to the ggplicant for grant Of appolntument.
 _;f-'é££1éd position of law that 10 legal right can ke
N
gqégﬁgiigggéhsc rules, lesast to say, on basils Of such
conCess Lons . ln zarlier Judgement 1n Oa NO. 121/2000, Lekh
singh vs. U.0.I. & Ors. gecided on 19.01.2001 (vupra), the
pripunal disgosed Of the Oa only on the concession of the xa=
respongents. In this view of the matter, I aw of the zIirm
opinicn that the applicant 1s not even entitled for comslideratic
of his case for compasslonate appointment . Necessaly corollary
of thlig finding lesads tO an inescapable c.ncluslion that the

lupuyned ordar does not =u,fels Lrom any infirmity oOr

arbitrarinsss.

12 . Hore I deem it apprJpilate to rent ion that though the

resyohdents have not taken any objecticn 1n regald to the



¢

iz

-7 - |
aspect as tO whether the applicant could be sald to be a
dependant on the deceased government servant. The applicant.
is an Ex-Serviceman and is getting a service pensiocn of
RS .2300/~ per wmonth and Lls Of 42 years of age. With no
stretch of Lmaglnation or with any liberal interpretatLicon of%
the rule, it could be said that the applicant was oependant |
on Late ohri Padam oingh. LIn this view of the matter aléo,
the applicant was not sntitled ror conslaeration of
compass Lonate appointment, since the very rule agplied to

the dependant of the EDas which the applicent is not,

et ra ?‘"/g

£/ A
/ 7; {/ appl:l.ccm{. h,c.
; = : fj" )h’

concealed the mater ial fact in thils Case. It;
the pleadings that the applicant has not

factum regerding his Military service ana the:
sion. ' with an abandoned équtLon I called the case
£flle of Oh No. 15172000 and found that this fact has not.
been disclosed there also. The siygnificance of financial
condition of the family of the deceased i3 a vital factor
while consigeriny the cases of appointment AN compags Lonate,
grounds. Inasmuch as the very theme of  such appolintment of;
a dependant of the deceased employee who died in harness is,
to relieve unexpected Immedlate hardships and distress

caused to the tamily by sudden demise of earning meicker OFf
the family. Not only this, the applicant fully knew the ' :
consequences Of disclosure of his military service as well
as service pension ingsmich as the Original Applicatian could

nave been thrown out at the very threshold at the admission



stage.

is required to be
to ke dismissed on this count alome

order .

I//g

Such practice

Thus the Gourt time has been mlsued.
In fact the 0a

urked and degricated.

\ - o'\ :
-Iﬁ th§ premiges, the Oa is without any merit. There
alment of mater lal facCts an Lt is a ftit case
it

ulicéiion should ke dismissed with costs.
dismissed with cost to the tune of RS.1 oou/ -

which shall be pald by the applicant to the respondentsy

te ot receslipt of a copy °f this

within two months rrom the da

)

Judicial Member



