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Date of Decision : 12: t2.·2.002-

£2~ A & _li.2:.--± 7 /2. U Q£_ • 

• ... .. 1'.J?P L lC;.J.\J'I • 

versus 

1. Union. ot lnct ia ttu:· ough the ~e.cr etar. y to thE~ (.;Overrrnent, 
Ministry of Coumunicat.Lon (Dept. of posts), ;;:i 8 nchar 
Blldwan, New DeltlJ •• 

1•:ir. J • .K .. Kaushik, Judicial I·.emrer. 

;.ORi)i:.R: 
(per Hon• :Ole ivlr • J,. :r .r... • Kaushli<) 

. The factual matrix of tnis case, nec.-ess.ary for 

:i:::l:=!solving the conttroversy is that the ap;_Jl.Lcant is the 

de.c,:iendent son of Late ;Jhr l Padaru S .ingh, who was tXXlJ~ai: 
sr:·anch 

~xtra DepartHental.LP ost~l:. iv~aster (for brav ity, BDBPM) 

at N.lmba Ka Gaon. Shri Padam Singh had expired on 27.1.::: .97 

ieav.my the ta.mil:¥ irfctestitude. ·rhe applicc:Hlt was ·-:ippointea 

on 28.12 .97 on the post wh.lch tell vacant due to demise 

of t1is father. •rbe servlces of the applicant came to be 

terminated· in.~x>-xxx.x. !'lay 2UOO and he was relievsd of his 

duties on 1.2 .OS> .2 Q(JU • 'l'his terminat J.on was for the reason 

that he dJ.d not possess the minJ.mum educational quali:t.i.catiom: 

i.e. Ma.tr iculati.on, prescribed ±or tne post ot £DBPM. 
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•) h - • T e further case of the applicant .ts that the deceased 

governrrent servant wcis survived with a wido·,.; and 3 sons. T-.,.,o 

of the brothers 0:t the applicant are l·;aving separately and 

do not su1h)Ort the family of the deceased. 11 he applicant 

has also develo~ed a fam.ily and has c.Jot one '..·1ife, 3 daughters 

and one son o It has also reen averred that none of the family 

ruem.ters is in t..he 90.vernrn:~nt enployrnent. .He filed an Original 

A,;;i;,.il icat ion No. 151/2UOO be fare this Tribunal in the same 

nlcitter and the same was dls;iosed of with a direction to the 

resiJOnctents to consider his case for a.i)f?Ointment vn a suitable 

~ost coameusr..u::·atin'J hLs educat.i.onal qualificati.un. 

3 • 'l'he apf>licant was asked to send his consent for the 

his ch;::L ce for 

His case has :teen turned down vide letter 

ir.televant and extraneous c·:msi.derat.i.on. 

4. The \Jr .i.ginal A~f.'licati::>u has been filed assailing the 

impu~ned order dated O 4.u1.2uo2 on the ground 

that his Cd:..;e has not been object .ive ly considered, his case 

ha~ wen rejected on extraneous and J.rrelevo.nt grounds, the 

order ls arbitrary and dJ.scr: .i.minatory and he is entitled to 

be a.tl..::-' ointed on COffil:)C.SS ionc.te gr OllDd e 

:, ,, The respondents have contl~sted the raatter anct have 

filed a detailed re~)l~' to the Or.Lginal Application. The 

ae fence set forth in the counter ls that the ay._::;lica.nt is y yeurs 
of age and getting an Army pension to the tune 
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of Rs .2. 30U/- per rnonth a His case has ~en duly considered 

by the Circle R..elaxat.ion corrmittee (for bra11lty,C..R.C) • 

Accorct.1.ng to tte respondents, it l.s not a cdse where there 

is any arbitrariness but it is a case where provisional 

a~~ointrnant of the applicdnt was terminated on the ground 

that he was not app.co·ved for the post of ZDBJ?N. It has 

.t:Ben further submitted th?t tr18 family of the deceased 

otf icial is not .i..n 'xx lndi9ent xxxx. conditioo inasmuch as 

the wi.dow,~.f the mother of the applicant, has got one 

PaKka House and .. fg..mily has 9ot 2 8 :Biyhas JVJr icultura.l ~ 

with yeorly incane thereof to the tune of Rs .9,000/- in 

'l'nere is no soclo.l or: f.1.nancial 
add. ltion to the _tJenslon. 

liabilities rema.l..ns with the ap;.ilicant. 
The c~::se of the 

admissir.)I'l. stage. .I have considered the argunents advanced 

by the learned counsel for the parties and ha11e l:::estowed 

my earnest consideration to the pleadings and ctoc
1 

.. rnerits 

placed on record. 

7. Leeirned counsel for the al:)plicanthas reiterated the 

facts and ground::> rrentioned .in the Original Application 

· · · at'-enti·nn t•J na·r:·a 5 o+' the J·uagenent 
and nas Cirawn my .... _,.. ~ .i. 

dated 19 .01.2003 (Anncxure A-3) i.n the OA, which was 

earlier tiled by the a;>,>licant wherein the respondentS 

have shown inclination to cons.Lder the case of the applicant. 

hl.
.:=. ectuca.·· tJ..Jaal qual.LficatL)n on cornpa.:>sionate 

as per ~ -

and 1<eep .ing in view the same, 
the dire ct.Lon was issued 
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Learned counsel also drawn my at tent ion to Para 1 of 

the ;;;.ectlon x, ContJass.LOI1d.te /~~)ointments to Ue0endants . ~ 

of WAs of ~wamy•s Compilation of oervice R.Uli:s tor Postal 

i.;D,. ~taff,. contents of the sama ai::e extracted as under : _ 

11 
( 1) instructions regaLd ing com_l:)assionate -AJ:)pomtment ·­

l'he question ot prov.iai.n!J s:.me .t:;D _t.)Osts to det)endan~s 
ot .;.:;..[) J.~'.:Jent::.> in case ot death/infirmit~' or an E..U 
,;.,;ient has reen under consideration of the Governrrent 
tor quite ::; 0ne time past. It has now been dee ided 
that a s..litable Jon .in ~D cadre may be offered to one 
dependant of a!l ~D offic.Lal who dies while in service 
le av .i.ng the family io lnai9ent clrc umstance s, s ubjj.:.ect 
to the cond.itions ai.)1)1 icable to regular errpl.oyee s who 
die wnile Ln ser v ico or Let ire on in val J.d oens ion. 
~uch employment t0 the dei::>endant should, h·owever, 
be given only ln very hard and exce_ptional cases." 

He has further submitted that his case OUrJht to 

have been cunsiijered in view of tte general policy laid 
,.,,.-;.::- '~,~--, ·;~- . 

ff/ " -, '1-1 1 0~~,....; r coni)ass ion ate ground and his case ouc;ht to have 'A ~ -~ -- 'f 93' ~ 1' -

,j,~ --:,:.--b~~n-'c/'~~idered tor ao.i:?ointment on any suita.ole post as 

!~;-.t,r' ·p_er t11·~ '~~-al ificatl or:. 
I 0 ( . . . . "J!lt 
' ' I I ' ,u;;ip 
, f ' ~) .ij 'J '/~ I~ 

• '......: I / )(J......,, 
. ", ___ - ~~-~ / / ~ 

,_ _/ 
<.,";--- ;.&.:.· ;;,°'>'. con·.:rary, learnea counsel :tor the respondents 
~,,_· 

hds submitted that tnrc a,1:).1:)11.Cant is of 42 years of age 

aud is also a pe11sJ.oner yettin9 an army pension t:) tne tune 

of Rs a23tJO/- per month. '2lu!t His case hci.d teen duly 

c-.)nsidered and this 'l'rlbunal would not liKe to 2.;ii?reciate 

the facts tor: o_.r:.rivin~ o.t dlt:tereut conclDsJ.ou l.n the 

mat te:c. he has submit teci that tne fact um regarding the ~erv icE 

~~ .f.Jens ion h"-'-s b-.~oen concealed i.rom the .t:>lead1nr;;s and 

it is also a case of c.:::ino-3c.lment ot tacts. 'l'he cJ!f.il- lCciHt 

out 
ncu:> not conieLwith clean hands and the ·.Original Ap:t)licc::tion 

de serves to be dism.i::-5 sed with costs. He has further 

str: essed that the cc.se of the applicant has been duly 

cunsidered and there .is no illegality 1 in.tir mity or 

- h - ·1gnoa- oraer He he.cs also arbitr d!' iness in pass Lng ot t e imp._. ~ ,.. • · 
service 

rega.r:d iusi gr. ant ot L. .c:ienslDn vnitted that the ;;osition 
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to the a;_Jplicant remains i..mrefutcd .inasmuch as nr.) rej oinaer 

to th0 re.I? l y hc.s been f il.zd. 

9. Fr om the a for8said submiss i•Jns of the parties, two 

primary question errerges out .cor examination namely one 

whether in the fa.cts and circumstances of the ca.::.e, the 

applicant is entitled for grant ~ of compass ion~te ap.;>ointment 

and secondly whether there was a concec.lment of material 

fact on the part of the a;ipl.i.cant ana what is the efte ct 

thereifif. 

10. Adverting tot.he i:ir"St .i.ssue~ it would te worth 

d if f ic ult to give cOtl\=)ass J..onate a.i:-il? ointment ..Ln hard cases. 

This instruct.Lon makes it aH\_)lY cle;c.r that corr1,Jas.sL:mate 

appointment in res9ect ot a per son can be consider~d •;)nly 

against a post which was held by a deceased government servant. 

In another words, since the deo:;a.sed gover:nrrent servant in 

the pre sent cuse wa.:; aami t.tedly employed on the i? Jst of 

~Lii3.PM, the case of the ai::>c>licant could re considered only for 

the p(.:;st :Jf BUB.PM. 'l'he rurttleL admitted r-ile pos Ltion is that 

the rninim..im eaucat.L.::inal requireileflt: foL this post ls 

.Md.tr .LCulett.L·....lflo But:. tl1e a_t?J:)licant .LS only 8th Pass an':! d08s 

~~sess 
the min .lmum educ at .i.onal qudl .Lfication. 
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.Further no relaxation ~vhatsoever, has been p.r: ovided in the 

cond J.t ion for r-iatr iculCt.tion q 1.ial i:t icat J.On tor t:Ll.dP.l"i, rather 

there is a positive d irectlon that the ma.tr ..LC'..llation 

qUalJ.ficat..L;:;Jn tor the .tJOSt . .)f ~D.8.i?M shou.ld b3 J.nsisted Upon 

iu cases where i:ht: de ai:h of the incumbent hciS taKen place 

on or atter 1-4-1993 • In thLs view ot the matter, the applicant' 

case cou.lc! not have re en c;)nsidered f::ir the ~ Jst of EDB.21"1, and 

rightly so lt was a one w.t1.Lci1 wan duly collsl.d.ered l.n the earlier 

Original ;,.9pl ication. 
. \ 

11.. The ancillary questi.on now aI.ises as t.o whetner the 

a.c-1pl icant• s case could te c.:msid ered f :x any other post 

where the qualification prescril::ed is 8th Pass or lesser. The 

.:;,ln<;dh VS. u.0 .. 1., (x Jrs. d8CideC! Oil 1::.i.01.2001 (,;_,'-lpra) I the 

·rribunal u.Ls~_;vsed ·~t the Oil. onlr on th~ concest>i'Jn of the ~I?.::& 

' .~·-~ 

r...; SftOnaents. ..U-1 th.Ls view of the matter, I aw ot the :i.i.r: rn 

o.i;;iinicn that the a9 plicant is not even entitled for c_)nt;ider:atio 

of his case for colT~)asslonate appointment.. Necessary corollary 

ot th.Ls finding leads to an inescapable c.)nclusion that the 

ar:bitL a.rirn~s~. 

12 • Here I de em it ap.i:Jr 0p1 iate to irent ion that thou;;h the 

have not taKen any obj ·ection in regard to the 
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aS_c)ect as t.:> whether the applicant could be said to te a 

dei:Jendant ·:Jn the deceased government servant. 'l'he applicant: 

is an Ex-serv.iceman and is S:Jett.Lng a service pensi:Jn of 

Rs .2 300/- ;;er month ana J.s o:t <.t2 years of age. with no 

stretch of :unagl.nation or w:i.th any liberal interpretatLon of; 

the rule, it could }?e said that the appl.Lccint wa.:;, aepehaant 

on Late .:;;.hr.i .l?adarn winsih. Ln th.Ls view ot the rno.tter also1 

the ai.J.i:Jlicant was not <3ntitled tor c.:msideration of 

con-passionate appol.utment, sl.nce tte very r.ule a.f.ivlied to 

the ae;;endant of the ZDAs which the af,)iJl icant is not. 

adverting to the second main issue that the 

concealed the material fact in this case. It 

not 

facturn regarding his Military service ana the 

s ion. ' With an abandoned ca:_utLon I called the ca~e 

file of .OA No. 1~1/2000 and found that this fact has not. 

been disclosed there also. ·rhe siynificance of financial 

cond.l.tion of the family of the aeceasea is a vital factor 

grounds. Inasmuch as the very therre of· such appvintinent of: 

a aei:>endant of the deceasee enployee who died in harness is 

to relieve unex.:!ected immed1ate hardships and distress 

caused to the ±ami.ly b~1 sudden demise of earnintJ mernter of 

the famil;[. Not only this, the apJ?licant fullJ' knew tre 

consequences of disclosure of his militar:i service as well 

as service pension inasnuch as tne Original Application cou.ld 

nave reen thrown out at the very thresh::>ld at the admission 
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stage. Thus the court time has reen misuea·. ::.>uch.J?rc.ctice 

is req:.lired to be curred and d epr .LCated. In fact the OA 

to be dismissed on thJ.s count alon(~. 
" """'"' -~ ,;:{ <fi '1;f re; ~-. 

~\ ,--- ~ - ~;.-'\" 
/I 4 ~,. ',.- "'I~'\\ 

; ~ f" \Stra,n.-~ ~~ ..., \ 
'rt-- (' ~/' .. . \ . . \ 

t • ·'·r J'·' - , , o , "n ( , :14. · In th~ premises , the OA is i,.;i th out any 1mr it . There 
:: rl-0· ( :·,'C· I . ·-j ; ::~ 0 

·, o ~\?has b2er(/i::·e,~ · alment of mater lal facts and l.t is a tit case 
\ \r).... . ,/ } , 

\\ ~q\ ""-~- .- . -_, .. / J l.i' -\; ,...~,~.,j)ji~.::::£~~ 
1
,;llccition should Le dismissed with costs. It 

r- ~'iqJ.r;' ~"\1;:. . 
, ,""H incJl:t dismissed with cost to the tune of J:{s .1,00U/-

which shall be 1)aJ..ci by the a;i.J::)licant to the respondents_, r 

within two wontns :tr om the date ot rt::.--.ce lpt Qf a COt,>Y of th is 

order. 

h- C:2A-'f ¢;7}---
( J ... .r::;. .. :r.<.J~U;;;HIK ) 
Jud.ici2l Nemrer 


