
Date of decision 

Original Application No. 89/2002 & 90/2002. 

1 •. Sukh Chand M.eena. S/o. Shri Panchu al Meena., aged 
.about :31 years, R/o 6~B~35, New Housing Board, 
Bhiiwara (Raj~sthari), presently working on the post 
of Income Tax Inspector; in the office of Joint 
Commis~ioner of Incom~ Tax Chittorgarh (Rajasthan). 

2. Manohar Lal Meena S/o Shri Ramji Lal Meena, aged 
about 48 years, R/o Qtr •. No. 5/II I, Income Tax 
Colony, Sector 11, Hi ran Magri, Udaipur 
(Rajasthan), presently working on the post of 
Income Tax Insp~ctor·;, d.n.. the office of Joint 
Commissioner of. Inc.ome ·Tax,· Udaipur (Rajasthan). 

Applicants. 

v e r s u s 

India through· the Secretary, Ministry of 
Department of Revenue, New Delhi. · ' 

2. Chief Commissioner of Income 
Office, Udaipur (Rajasthan). 

Tax, Income Tax 

3. Commissioner of Income Tpx, Income Tax Office, 
Udaipur (Rajasthan). 

Respondents. 

Mr. s. K. Malik counsel for the applicant. 
Mr. Vinit Mathur couns~l for the tespondents. 

CORAM 

Hon 1 ble Mr. Justice G. L. Gupta, Vice Chairman. 
Hon•ble Mr. G. R •. P~.J:wardh_an,, Administrative Member. 

' ··: I '• 'I;:--" 

. . 
: 0 R D E R : 

(per Hon 1 ble Mr. Justice G. L. Gupta) 

The controversy ·involved in both the cases is 

identical. Hence they have been heard together and 

J~ are being disposed of by this common order. 
~ --.. 

2. In short, the case for the applicants is that 

while working as Tax Assistants they were promoted to 

the post of Income Tax Inspector in the scale of 
------ -- .. ------· ~ .. ------··· _r 
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Rs. 5500-90,00 vide order 03.12.2001 aft·er due 

select ion :but 

Tax Assistant 

I 

they
1
have been reverted to . the post of 

.. b 
vid~ · impugned or~er d~ted 14.3.2002 

without even issuing show c~us~ not.ice to them. 

3. The undisputed facts of, the case are these 

Applicant Manohar Lal Meena was ~nitially appointed as 

LDC on 09.01.1978 and was p~omot~d to th~ post of. UDC 

on 30.07.1992. He was promoted on the post of Tax 

Assistant w.e.f. 16.02.1996. Applicant Sukh Chand 

Meena was initially appointed as uoc on 26.05.1994. 
;~ 

as Tax Assistant on 29.03.2001. Both 

~erE:· giva~,,,promotion to the post of 
,.:: l,. 

orne Tax Inspeator vide order dated 03.12.2001 

nexure .A-2) after they passed the qual Hying test 

in June 1999 against • 2/3rd promotional quota 

3.1 The say of the applicants is that tht:!! cadre 

strength of the post of Income Tax Inspector is 364 

and as p~r· reservation roster there. has to be 27 posts 

for the ST bategory against th~ promotional quota and 

the number of the 1nGumbents working on the posts 

m~ant for ST category against the promotion quota 

being not .more than 27,. the applicants coul'd not be 

reverted to accommodate 5 directly recruited 

Inspectors, trans.ferred from Gujarat. It is pl eade;a(, 

that whil~ count'fttg ·. th~~· ·:rtumber of ST candidates 

working in th~ cadre of Inspectors, the direct 

recruits c9uld not be counted. It is stated that the 

reversion of the applicants has been ordered without 
---~-- ----. .r: -
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: following i the principles of natur.al justice and, 

. ,. ,therefore, the order is 1 iable to be set aside. 

4 . In the counter i the respondents have come out 

with the case that for filling ~p 173 vacancies in the 

·year 2000-2001 a DPC was held. The names of the 

applicants, were included in ··the panel for one of the 

two feeder cadre i.e. Ministerial caQre. ·They were 

incl.uded iri the panti!l against the ST vacancies then 

worked out as per the pro~isions prescribed in post 

based roster and the applicants were given promotion 

·-~--: purely on provisional basis 'with a warning that they 
~ '\;.::·.::·:\ 

\ r·~; __ \1~could be reverted, ·if it was found that their 
\ \\~. . 

~)promotion was in excess of the vacancies available. 
•./ :( . 

-~;(It is stated that out of the cadre strength of 360, 

280 posts were meant for the gerieral category 

candidates and exactly 280 general category candidates 

were working, but in the category of SC there ought to 

have been 53 persons as per roster 1 however only 48 
,I 

persons .were working, whereas in the category of ST, 

32 persons were working against the strength .of 27 

prescribed as per the roste~': In other words, there 

was an excess of 5. in ST category in the cadre of 

Inspectors and sh~rtfall of 5 SC candidates in the SC 

category. It is averred that when this fact came to 

the notice of the authoritie~ a Review DPC was held on 

11.03.2002. The Review DPC noticed that in the panel 
-~·· 

., prepared during the earlier DPC held in June 2001, 5 

ST candidates who came on transfer from Gujarat were 

not included and if they were included there was no 

vacancy of Min:t'~terial cadre available in the year 
-----------------
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;~.. 2.001-2002' and the applica~ts being the junior most 

persons. have to be reverted. It is further stated 

that no one has a ve.sted right of promotion, and as 

th~ applicants had been granted promotion by mistake, 

contrary ,to the principles laid down in the OM .dated 

02.07.1997 and the·other rel~vant rules, the impu~ned 

order has been 'issued. 

5 •. In the rejoinder, the applicants' stand is that 

the roster registe·r of direct rscruits and promotees 

has to be maintained separately and as 
\-~ 

the,~ 

Inspectors transferred from Gujarat. belonged to the 
;_ .. 

direct iecruitment quota, .the applicants who are 

promote~s could not be reverted on the ground that the 

Inspectors of ST category were more than the 

sanctioned strength. 

6. We have heard the learned counsel for the parties 

and perused the documents placed on record. 

7. The contention of Mr. Malik was three fold. One, 

2/3rd vacancies of the Income Tax Inspectors are meant 

for promot ees and. in the reply it is not the case for 

the respondents that the number of promotees of ST 

category . exceeded 18. Two, the · 5 Inspectors 

transferred from <;::ujarat were directly recruited 

Inspectors and hence_they couid b~ counted towards t6i· 

recrui tme.nt quota · and if mo.re than -1/3rd 
. . 

vacancies were filled by direct recruitment in any 

year, the ·applicants were not at fault. Thr~e, the 

principles of natural justice were not followed while 

reverting the applicants. 
-------~.-C.... 
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Per contra, Mr. Mathur contended that the 

~epartment· has always a right to correct the mistakes. 

_According to him, while calculating the vacancies in 

Jun.E!. 2001, five Inspectors belonging to ST category, 

who had been transferred from Gujarat, were left out 

and. when this mistake was detected, a Review DPC was 

held. Hi~ contention was thab after the inclusion of 

' 
th~se 5 I~spectors in the c•dre; no vacancy meant for 

the ST 
_. . 1-

c.ategory ca~didates 'is available _and the 
~ ' .. 

appl i cari t s ', being the junior most, ST category 
:~ q ~~ 

Inspectors:, had to be- reverteq. Pointing out that in 
i 

the promotion order Annexure A-2 a warning was re-

recorded to th~ ap~licants that they cou~d be reverted 

on a review of vacancies ·if it was found that there 

appointm~rit was in excess of ~he vacancies available, 

he contended that no fresh notice was required to be 

given to the applicants even if_ they had been given 

promotion ~fter passing the qualifying test and on the 

recommendation of the DPC. He' canvassed that the 

promotion being . purely •provisional• and •until 

further orders .. with a warning of reversion, was in 

the nature of ad hoc, and the same cannot be assailed 

on the ground that the principles of natural justice 
- r-

were not followed. He relied· .on the case -of Punjab 

State Electricity ·Boay-d vs.; Baldev Singh 1998 SCC ( L&S) 

1369. 

9. wei ha've given 
I ' 

the · matter our thoughtful 

consideration. 

10. It is admitted position of the parties that 
r-------------~~~------~----
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· {o' ':be. in ''excess of the y.ac_anc.les available they were '_,. ' ' .. :i · . 
. to.~ be reve'rted. 

I 

-lf.l In our opinion; the ,use _of. words 'purely 

pr~visiona1' was in\ th.ei c~{h'~~~t of the fixation of the 

seniority 'to l;)e' determined later on and also in the 

context of. the pendency of the OA No. 71/2002 filea by 

one Shri Peon Ram and others. Since the. litigation 
,, 

was pending in the Court i s~nior-i ty of the promotees 

coula .not :l;>e determined. ana, in this context, it was 

stated _that the promotion was purely provisional. ThA .,..... 
/ .... 
'\, ..,.· 

use of th~ ·_words 'purely provisional' does not make 

'th~ promotions ad hoc becaus-·e the applicants had. been 

'·. 
'granted p~omotion af~er ther had suc.cessfully passea, 

. I 
,•.' . I 

th·e qual i tying test and· their · names had been 

recommend~d by the DPC. 

11.2 :In' the .ot;der Annexure A-2 this. condition was 

·also imposed that_ tJie appq_!=ants woula be on trial for 
. ,·' '. ' .,;· 

~- period of t~o year~ and wotii~ be liabie to reversion 

if·. their. perfor.manc;:e ·during tl'_le said period was not 

fciund sa~iifa~tory. This: clause means that the 

applicants· .._.ere placed on. PE"obation for a· period of 
. \:,:,· 

two years on the higher post.' There coula not be any 

occasion of placing the appl i can~s on pro bat ion if 

their promotion was ad hoc. The vary· fact that the 

applicant.s we·re kept on probation goes to. establis-h(· 

·that ·their promotion was on regular basis. It is not 

the case for the responaents th_a t the· performan?e of 

the applic.a.nts was not s·atisfactory and, therefore, 

they have been. reverted. 

.1:2. The: appli:_~~-~--~~·- pr~ion cannot be treated to 

---------------- ~T -------
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before issuing the impugrie~ order dated 14.03.2003 

(Annexure A-l), no_show cause notice was given to the 

appl ican~. 

lO.J. ~h~ respondents' ~tand 1 that the ~pplicants had 

been given only ad hoc promotion and, therefore, there 

was no need of following th'e principles of natu.ral 

justice)is devoid of merit. 

10.2 A reading of the order Annexure A-2 does not 

show that: the promotion· of the applicants wasr on ad 
·:.:, 

hoc basis. The opening words of the promotion order 

read that the applicants were promoted. to officiate 

'until further orders' on the post of Inc6me Tax 

Inspectors~ The ~ery fact that the promotion was made 
, 

'until further orders'· 'goes to show that it was not 

made on ad hoc basis. It is significant to point out 

that the promotion was granted to the applicants after 

they success fully passed the quali tying test held in 

the month of June 1999. Their promotion ~as 

-. 
recommended by .the DPC. Thus, every step required for 

regular promotion was taken before granting promQtion 

to the applicants on the post of Inspectors. 

11. Mr. Vinit Mathur, learned counsel for the 
... · 

respondents, laid emphasis on the words 'purely 

provisional' appearing in the order· Annexure A-2 to 

·::ontend that the promotion was on ad hoc basis. He 

pointed out that the applicants were informeo in the 

order Annexure A-2 that if their promotion was found 
----------L=: .. __ 
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be ad hoc for another reason. G.I., Dept. of Per & 

Trg., a.M. No. 28036/8/87-Estt(D), dated the 30th ... · 

March, 1988, provided the conditions for making ad hoc 

·appointment and the cases where ad hoc appointments 

can be made. The- O.M. says that only in the following 

circumstances, ad hoc appointment can be made :-

12.1 

"(a) Where there is an injuction by a 
Court/Tribunal di~ecting that the post may not be 
fi..u.tea on · a regular basis and if the final 
judgment ' of the Court/Tribunal is not expected 
early and 'the post also cannot be kept vac~nt~ 

(b) Where· the DR quota hC!s not 
the Recruitment Rules also do 

been filled and 
not· provide. for 

filling it up on transfer 
~emporarily and 'the post cannot 
vacant. 

or d"eputat ion 
also be kept 

(c) In short-term vacancies due to regular 
incumbentS. being On 1 eaVe/depUtation 1 etC o I and 
where 'the posts cannot be filled as per Para. (v) 
above ·and cannot also be kept vacant •. :• 

Admittedly none ·of thes~ situati6ns·exist~d wheri 

the·applicants were ~iven promotion. Therefore, the 

promotion of the applicants did not fall in ihe 

category of ad hoc. 

12.2 The OM provided that the ad hoc promotions could 
.. ~ 

be--made for a limfted period of one year.; In the 

instant case as already stated, the pr.omotion was not 

1 imited · for one year but for a period t i 11 further 

orders. Therefore, the promotion of the applicants 

cannot be sa1d tb be on ad ho6 basis. 

13. Since the applicants' promotion has not been 

found to be ad hoc and was on regular basis, the 

ruling cited by the_. lear:ned counsel for the 
___ c:::::_ -·.. ------ ·---~-:- -·------, 
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r~spondents is not helpful in.daciding theca~~. 
'f 

14. Onc'e ·we come. to the conclusion that the 

-
promotion: of· the applicants to the post of Inspectors 

wa·s not on ad hoc basis but on reg.ular basis it has to 

be · "!ccepted ··that. before issuing the order of 

rev-~rsion, at l~as·t a show caus.e .notice ought to have 

been given to the applicants,. which was not done. 

Thus··~riocip~es of natural ju~tice wer~ violafed when 

the e>rder 'An.nexure · A-1 was issued. 

.1 Responden~s:~ case is tha·t the applicants were : ::~· ' 

e junior most Income ~T~x. Inspectors , a~d as the 

canc"ies were ·not av~ilable th-ey had to be r'ellerted • 
.. 

the r.ev.ersion of the applicants was to be 
"'.· .. 

ordered due to non-availability cif the vacancies then . ' . . '.: 

also a. notice to show cause ought ta have b~en gi~en 

t.o the ap~lic'ants who could·ex.pl~in theii:; position • 

. . ' 
15. Mr. Mathur learned counsel· for .the respondents 

has made available. a copy of the letter dated 

09.10.2003 .written by thei ,Ohief Commi·s~ioner of Income 

· telX, J~dpur, to the Chief Comm'issio.ner of Income tax, 

Jodhpur. It shows ·that total strength of. the 

Inspectors .in ST category in Rajsthan working as on 

date was 29 which· incluaes 2 applicants. and 3 .other~ 
wh'?se reversion o'rder·s. have- been ,.stayed by the CAT. 

It further· shows that the st):'ength of the promotee 

Inspectors of ST ca-~egor.Y is 20 and strength of the 

direct recruitment ST cat~gory Inspectors is 9. 

-------------------------------- ___ _c__ ---------------;-;-;:--. 
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Theie can be 27 Inspecto~s.6f the ST category. 
' ' . ! 

_:~.:.,si~_ce ·. 2/3rd posts are to be ·filled up by promotion, . ;, :' ~~: '' . . l . 
·;;~ 'th;l:!i:e can ;be 18 Inspectors of • the ST c··ategory. It is 

:, · · .. ·· stat~d that 20. promot~e Inspectors. are working in the 
,.. ·:- 1:: ' . . :'· . . . ' ·';,: 

-•'l 

1-_ 

ST ~~tegory. Thus, adcording t~ the respondents, there 

is an excess of two promotee Inspectors in the sT· 

category Inspectors. The respondents certainly 

pass app~opriate order of re~~rsion ~f the two junior 

most promotee ST ca~egory Inspectors after following 

the principles of natural- just.f'ce. ·It is not· the 

sfand of the respondents that .the-2 applicants are t~e 

junio·r most promotee ST · cat~ogory Inspectors, rather 

order Annexure A-2 .shows that '·out of th,e 5 .Income· tax 

Inspectors; the name·of Shri Manohar Lal M~ena appear 

t Sl. No~~ ~nd that of Sukh C~and Meena at Sl. No.3. 

It: is further seen t~at · the stand of the 
' . . 

respondents for ordering the reversion of the 
' . 

-. . - . ' ' .... __ ' ~- • f-,, .· 
applicants ·has not·_ been consistent. The order dated 

12.03.2092 • (Annexu~e ·R-1), shows that the applicants 

have been ·reverted in order to accommodate the 5 SC 

candidates whereas in the_ reply, the stand is that. 

there was no proper calculat~&n of the vacancies meant 

for the ST category candidates, ~hen the oPe was h~ld 

for recruitment of 2000-2001. It-is stated that the 5 

ST candidates who came on transfer from Gujarat were 

~- not counted. when the vacancies were determined. 

16.1 It is, admitted position· ·.that the 5 Inspectors 

1-------------

·who had come from Gujarat were . directly recruited 

. ·Inspect~s •. _ r..:_is __ _::_:_a~~-1~ -~~~~=-~ in the Central Board 
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of Direct· Taxes order dated 30.06.1986 that when a Non 

Gazetted di r!!ct. r~cui t'· member -is tr.ansferred from one 
' ,. 

charge to another charge, he shall be treated against 

the direct recruitment quota and if a promot ee is 

transferred to a·nottier charge, he shall be' treated 

against. the promotion quota. This means that the 5 

ditecit recruits who came from Gujarat shall be. treated 

against the ditect recruitmen~ quota. 

17. Keeping in view the facts which have emerged in :') 

the pleading and the communication dated 09.10.2003,;~ 

fit .case in which the oroer of reversion 

A-1 is quashed. 

.·~"" 
the OA~ :i-e ·allowed. The oroer 

A-1 is hereby quashed. This order,· however, 

prevent the respondents from · passing 

appropriat~ order against the two applicants after 

following the pr fpnciples of natural · jus.t ice. 

19. No order as to costs • 
--------· ..... - --·~·--·----·-·- -. .. ------ ---·--- .. _ ... ____ •' ._ -~-----."·--·" ---~--

.s.~ 
(G. R. PATWARDHAN) 

MEMBER {A) 

~'ffl' ~ SfTh_f(ifh 
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(G. L. GUPTA) 
VICE CHAIRMAN 


