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CE.NI' RAL ADMINIS'r f~I' IVE. T ~~IB UNAL, 
J .QDH f' lR:. BE: .1:-t: HI J (."DH Pf..R 

DATE OE' DEC IS ION: "~ f \ \ \\A/\')~ ----- -- ------------
Narendra Singh Kanawat S/o Shri Nand Singh aged about 24 years, 

r,esident ::>f Nimbhera Kalan Tehsil Banera District Bhil\-Jara 

311803. 

Official ADdress: presently serving as EDBPM Nimbhera Kalan. 

• •• APPLICA~. 

1. 

VERSUS ------
Union of India through; 

The Sedretary, Hinistry of Communication, 

Department of Posts, Oak Bhawan, 

New Delhi. 

2. The Superintendent of Post Office, 

Bhil\t>rara Division, Bnilwara - 311001 

3. Inspector Post Off ice, 

Shahpura, Distt. Bhilwara. 

?rese~: 

Mr • Kamal Dave, for the appl icant • 

Hr. $.K. Vyas, for the respondents. 

I1.0N' Blli J:v'R. JUST ICE G .L. G UPT.A, VICE CHAIRMAN. 
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.: ORDE. R: 

'I' he applicant. who is presently w::>rk:ing as EDBPivl1 

J:Umbat1era Kalan, on which post he "V~Ias appointed provisionally 

on 25.08.1998, had earlier filed O • .A. No. 101/2001, challenging 

tt1e action of the respondents by which tney were proposing to 

fill up the post :::>£ EOBl?M, Niht>ahera Kalan on regular basis 

by reserving the t_)Ost for OOCs. That O.A. vJas dis posed of 

on 25.1.2002 with a direction to the respondents to pass. 

appropriate speaking orders on the representation of the 

applicant, taking into consideration the total strength of 

&DBPMs as well as tne number of persons belonging to OBC; who 

are actually working, . and the rules and depai·tmental instru-

cti·:>ns in the matter. In pursuance of these directions, the 

appLicant submitted a representation which was decided by the 

respondents vide letter dated 2 7.02 .2002 (Annexure .VB). By 

filing the present O.A. the applicant has again cnallenged 

the process of recruitment under \vhich the resp·:Jndents have 

reserved the post for OBCs. By way of interim relief, tne 

respondents were directed by this '1' ribunal vide order dated 

14.03 .2002 to maintain stat us qu:9 in respect of the applicant 

as on the date. As a consequence, the applicant is continuing 

as BDSPN, Nirribhera Kalan on provisional basis. The relief 

prayed for by the applicant in this O.A• is stated in the 

following terms:-

4'8.1 That by an appropriate order or direction the 
respondents may kindly be restrained to complete 
the process of selection pending with them without 
giving effect to the order dated 11.01.2002 for 
impleroontation of J udgroont dated 4.3. 99 in O.A. 
1647/98 of the Hon• ble Central Administrative 
Tribunal Ernakulam Bench & t.ill then respondent may 
be restrained to terminate a_;.pl icants service. 
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Or in alternate the respondent•s may be directed to 
consider a9plicant's alJPOintrrent as regular appointment 
to the post of EDBPN without undergoing an open 
select ion with outsiders on the bas is that applicant 
has already rendered three years service." 

2. The case of the applicant is that the respondents have not 

given due regard to the directions of the Bon• ble Tribunal in 

the earlier O.A.. filed by him 'II'Jherein they had been clearly 

directed t :::> take into account the existing nurhber of OEC 

employees. 
, .. "1 

'l't-.ey e·ven now intend to re',!3erve the post for 

OBCs. Another grou•1rl taken by the a~plicant is that he being 

\ a pr·::.>V isiona.ta.l?J:)Ointee wt16 has );f~~::::Jn more than 3 years of 

continuous service. has acquired a legal right to be appointed 

as regular EUBPM uncter the Rules.. In support of this contention, 

he has referred to the dec is ion of E:rnakulam Bench of this 

Tribunal in O.A. No• 1647f,~8 (Vanaja V.R. vs. The Senior §_upef_­

intendent of Post Offices & Ors.) decided on 4th March 1999. 

His plea is that in v iet.-T of the said dec is ion of Er nakulam Bench 

the department now cannot proceed with frest1 recruitment to the 

post and only the applicant has a ri9ht to be rE)gularised without 

undergoing any selection. 

3. The respondents in the reply have repelled the claim of· 

the applicant ·:Jn the 9round· that the Rules do not provide for 

regular isation of a provisi.:mal appointee. The terro.s of 

provisLmal ap ... ;;ointrrent made it clear that sUch atJPOintment 

is likel;'f1.o continue only till regular a~pointment is made. 
1.--~ -

The terms and conditions of the provisional appointment have 

been accepted by the applicant, according to the resf.JDndents. 

4. On the point whether the post should be reserved for OOCs, 

the explanation of respondents is that reservation in employmc nt 

in favour of the OBCs came into force only in the year 1994. 

The existing employees prior to that date are not required to 
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be taken into account for tt1e purpose of w-:::>rking under the 

short-fall of OBCs. According to the re.spondents, presently 

there are only 4 .. 10% <OBCs in the cadre as a9ainst the quota 

of 21%. There are 2 .2% of SC candidates against authorised 

quota of 17% and 1.58% of ST candidates against their quota 

of 12%. T nus, according to the respondents, there is a short-

fall in respect of all three reserved categories which is 

required to be made good.. It has been stated tnat earlier 

the post was advertised for: ST but no candidates beca.rre ·:·,! 

available from the E:mploy~nt Exchange. N;:)W the l?Ost has 

been adve::rt ised for OBC s aga~nst \'W"tlich eight applicants have 

been received. In tt1is background,, the res,f..>ondents have 

defended their act ion of reserving the post f o.r· OBCs. 

5. The learned cvunsel for the applicant, Shri Kamal D·ave, 

brought to our notice a judgement of the High Court of Kerala 

in the V.Jrit Petition filed by tne respondents against the 

orders of Ernakulam Bench of the Tribunal in O.A. No. 1647/98. 

He submitted that since the orders of the Tribunal have been 
\ 

upheld by the Hon• ble High Court, the legal posit ion is now 

clear that a provisional appointee having completed more than 

3 years of continuous service, is not required to be subject 

... 6 to any select ion procedure and acquires. an indefeasible 

' 1 ·~.:- right for af-lPOintment as a regular E:DBPM. He also controverted 

tt1e stands taken by tne respondents ~~~~, the reply that th~ 

existing employees prior to 1994 are not required to be 

.recltoned for the purpose of working on the snort-fall of 

OBCs in the category of EDB.!?N. 

6. The learned counsel for the respondents, Hr. S.K. Vyas, 

is in argurrents reiterated the stand of the respondents as 

~ reflected in their t<r it~!l.o reply. 
• • 5 •• 
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7. we have given our careful consideration t-:) the rival 

contentions and the facts of this case. 

8. In our considered view, decision of E.rnakulam Bench 

and further orders of Hon'ble High Court of Kerala in 

the w-rit .k?et it ion against that order are of no avail 

-to the appl icant 1 for the reason that the controversy 

in that case was entirely different. \\'hat cane before 

the Tribunal foL· dec is ion was not vlhether a provisional 

avpointee had a ri9ht to be'regularised v.;ithout selection. 

A care£ ul reading of the order of Ker ala High Court puts 

the mdtter in clear perspective when it is stated that 

the dispute in that case '·.~_)l~s whether continuous 

a.~:-proved service· on provisL:mal basis of not less than 

3 years put in by an ED Ag-ent is to be taken 

into account for determining eligibility for giving 

alternative employrrent or broken spells of service 

aggre.:;~at ing to 3 years or more can also be . cons ide.reJ' for 

that said pur ,!!Ose. In that case, the. prayer of the 

applicant was being denied by the department only for 

the reason that the a;?.J.)l ic ant had not put in more than 

3 years of c ont inu:Jus service, While. the applicant was 

claiming to have completed more than 5 years of continuous 

service. content ion of the a.~:)Pl icant had been accepted. 

The case was disc us sed under 

no. 15 relating to IV!etnod of 

the provisi·=>ns of instrtlctions 
provisional appointrent 

&ecruitment which relates to J 
• • 6 •• 
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of ED Agents. vJt1ile making a refere:nce to the same it 

is obvious that it r.-elates only to provisional appointment 

and not regular ap.i.)ointment. Para (2). of the instructions 

relates to alter~at ive employment to the ED Agents who are 

appointed provisi-:.;nally and subsequently disct1argecl from 

service due to administrative reasons.. It v.ras this 

pr ov is ion wn icr, came to be disc us sed in the :ar nakul am 

Bench's case. No doubt~ the depar:.trrent never raised a 

plea that this Rule has no relation with the regular 

appointrr~nt. In the backdrop of these c ire umstances, 

\ve are not persuaded by tt1e plea of the applicant tnat 

he has a right to be regularised viitnout selection. This 

plea has no mer it at all and is not covered by tne instruc-

t ions regarding Nettwd of f.(ecr uitrrent for regular a_i:.)pointmen1 

of ED Agents, called Gramin sewaks now, and deserves to be 

rejected. 

9. -~ ' 

. .. _T.ti~_;:,) Other ground .raised by the applicant 

that tt1e post could not be reserved for OBCs candidates 

has great force. ,contention of the res.r:)Ondents that the 
' 

category of existing OECs employees i.e. of those already 

~ ~i.J 
in employment prior to 1994 is not to be .r:·eckoned for the 

purpose of working out the representation of OBCs has 
\'--/ 

absolutely no basis. 'l'trfe very principle of rese:rvation 

has been introduced t·:> ensure at least certain minimum 

prescr .Lc:>ed percentage of representation in employrrent. 

If the sali"la has already been achieved in a particular<:.=:·· 

category then there can be no ground for reserving tne 

post further on the plea ttlat reservat i·:::>n for .OBCs was 

intrOduced only in 1994. No rules have been shO'irm to us 
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by the ~espondents which can support their action. The 

lc:.vJ on reservation in employm::?nt is clear that the same 

has to be determined in respect of number of vosts in the 

cadre. It does not exclude tt1ose vJho are already in 

em~l oy~nt at ttY~:l time \!\'hen the percentage of re}_)resentr:tt ion 

is worked out. The respondents have· admitted that presently 

out of 343 E:DBPNs in Bhil't-•ara as many as 110 persons belong 

to OBCs which means that already their reprEsentation is 

more than 30% against preser itled percentage of 21%~~; There 

is no ground at all for the respondents to declare the post 

of E:DBPNs, Nimbhera Kalan, as reserved for OBCs. As a matter 

of fact, in the earlier O.A. filed by the applicant, tne 

Tribunal's order was very clear that respondents will take 

into ·-'~~cE_~. the fact that presently 110 persons belonging 

to oac are actually working. t~e are constrained to observe 

that the respondents have totall¥ disregarded this order 

and have again insisting ·:In reserving the post for OBCs. 

v~e are unable to uphold tnis action~ 

10 .. · In the consJ;:>ectus of circumstances, we allfeii·(·_~!U.:_s-7'?~· 

in part. Wttile the res;>ondents are free to f:'llJ:· up tne 

post of Gr amin Sevrak .Dalq:i&:;) Nimbhera Kalan, on regular 

basis, they shall not treat the post as reserved for OBCs. 

we also consider aypropriate to direct that till arrangement 

is made to fill u.Q this vacancy on regular basis, the 

applicant sr1all be allo\<.red to continG:.e on provisional bas is 
.,_~· 

and shall not be replaced by any other 

No :)raer as to c ;)s ts • 

t~~ 
( A~l?,. NAGRAI'H ) 

Adm. Member 

Kumawat --

.... 

. ' 

provisional appointee. 

r~ 
Chairman 


