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IN THE CEN1 RAJL ADMINISTRATIVE TRIBUNAL 

JODHPUR BENCH, JODHPUR 
I 

O.A. No. 04/2002 
.. ~~ 

DATE OF DECISION~_l....::;,5_~_11;:;......_2 . ...:...0_;_02~ 

Petitioner -------------------------------

__ Mr __ • _P_a_r_me __ D_d_r_a __ B_o_n_r_a __ ~----Advoca te for the Petitionor ( s ~ 

Versus 

-~u_n_· i_o~n. __ o_f_l_na_· ~ia.;:...__&_Or __ s_. ____ Respondont 

~________,.Mr=--:o • .____,s,_,.=K=·---'-'Vy..__a=s=----------"------Advoca te for the Respondent ( s) 

CORAM: 

The Hon'blc Mr. 

The Hon'ble Mr. -

\ 

\ 

l. Whether Reporters of local papers may be allowed to ste the Judgeriltilnt ? No. 

2. To bo referred to thtl Reporter or ..X? Yes 

~. Whether their Lordshipi wish to see the fair copy of the Judgement 1 Yes • 

4. Whethttr it needs to :be circulated to other Benches of the Tribunal ? Yes. 

~ ec~yt_Lt.!L-
< J .K. Kaushik ) 

Judl. Menber 
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CEN'l'i<i.AL AOMINIS'I'RATIVS TRIBUNAL, 
I 
I ... JWH?UR BENCH, Ja:.HPt.R 

atiGI.NAk.zAPPLICATION NO.: OjL200:2 

15.11.2002 

Mukesh Sharma son of late Stlri Ram Kishan Sharma, 

resident of c-.B-Al!C. Colony# Jai Narayan Vyas Nagar, 

B ikaner - official address: Mukesn Sharma, Announcer, 

All India R&d io, B ikancr. 

• •• APPLJCANr 

VEilS US 
~~-..---

Union of India through Secretary,. 

Ministry of Information arid Broadcasting, 
snastri Bnavan, Dr. Rajendra Prasad a..oad, 

~~~'~. New Delhi. ~~'J.\1_:.:.'~1 .'fr;('' 
1.'h' .- __,...- --·---. .. -.. - ;~~~ ...... \ 

./'",:, / · ~; .. , ·i:~~ Director General, All Illdia Radio, 

1· · ·
11 

Akashvani Bnawani Parliaaent Street, 

..,_., 
I 

New Delhi. 

Chief Executive Officer, 

Prasar .Sharti Corporation, 

Parliament Street, New Delhi. 

4. station Director, 

All India Rad iOo 

Bikarcer~ 

•• .a£5 PO.t-DEl~TS • 

For tne applicaat Mr. Parnendra Bot1ra, Advocate. 

For tne respondents Mr. s .K. Vyas, Advocate. 

CCB~ -· -
•• 2 •• 
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JORDERI ---- .... -.. ,., 

The admitted factual position as per tne pleadings of 

tne parties is ~nat the applicaat while working on the post 

of Announcer grade IV of All Ind·ia R.adio a·ikaner was ordered 

to be transferred to Banswara vide order dated 8/9.6.2000. 

This order was ,.ssailed before this Bench of the Tribunal 

vide Original Application NOo 163/2000 ( Shri Mu.kesn Sharma 

vs. Union of India & Ors ) and the same was allowed in the 

following terms:-

. ~-~ •1s. Tbe APPlication is, therefore accepted. The 
0~·;.': _:: i~ · ~pugned transfer order dated 8/9.6.2000, Anne~·A/1, 

~~> r· ..- ... ·-..,, .·· 91'~, '.;-,l.s her.eby quashed qua tne applicant. The .respondents 
f,'t.!;.' (/,i,·' · · \ r~.\'are directed to accommodate tne applicant at Bikaner 

{/ o (,(,?:' · .. r~·~s a consequence of the aforesaid order, within a 
1: ' '· ' 'P.er iod. of one m::>nth from tne date of communication 
·'-'. ·· /: ,.., · f tni.s order. Tne parties are left to bear their 

' '{[~y' ... . . ··:;::: costs. 
\'· ' - ' -

\ ~-'-")~.' ~ --. - ,- .... ·:,·;- / 

·--,?:~rtc;~.:l""' .. ~ ~4 Thereafter, ne wa®: allowed to join nis duties at Bikaner 
... -.~ 

··-~~----

on 01.12.2000. He did not carry out the order of transfer 

and was issued with a letter dated 29.11.2001 asking him 

to submit the leave application for the intervening-period 

from 28.06.2000 to 30 .. 11.2000 so tn•t the period of absence 

can be regular isecl. Thereafter, the impugned order dated 

06.12.2001 bas been passed vide wnicb the intervening period 

i.e. -periOd of absence from 28.06.2000 to 30.11:.200.0 has 

~ been regular ised as under:-

Earned Leave ( Dated 28.06.2000 to 09.10.2000 ) 
Half· PaY !,eave { Dated 10· 810.2000 t·o 30.11.2000 ) 

2. The applicant ti\~ft~ij'--· filed this. application under 
. - ~.~ --

Section 19 oft be AdministratiVe TriDunals Act, 1985, aild na 

assailed the, order dated 06.12 .2001 {Annexure A/1), inter­

alia on tne ~rounds tna~ th~ impugned omer is .J?er se 

~gal, &r~itrary ana diacriminato~. T be another 

•• 3 •• 
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grouad is tnat since tne transfer order itself was quashed, 

then the necessary consequences which flows tnerefrom is as 

if tne order of transfer was never passed qua the applicant. 

There was no question of asking the applicant to submit leave 

application for the said period and he is entitled for the 

salary Of tne same per ioc:h there .being no fault of tne 

· applicant. Yet another ground which has been mentioned 

is that the applicant has neither been allowed the salary 

£or: tbe intervening per iad nor allowed the due increments. 

such action is un-warranted and contemptuous. Lastly, 

tne impugned order does not contain any reason for grant 

of half pay leave for 52 days and tne same is violative 

of principle of natural justice in addition to visiting 

./~~the applicant witn inmense irreparable injurv. 
;. '. ,- -....) :_~), ·~\ -... ,. ~- .. ,. 

/ - '.,<;:~:·· '•-:: \ li\~ 

i . . ~J '; .. ~~ . A detailed counter reply has been filed witn tnree 
' . n,yr/ 

\, , ... __ ·· /, ·;~·P,;reliminax:y obj..;:;:ctions. It na..s been sUbmitted that since 
',, ,., ........ ·~....__ .:·. ' •• ••. ·' J ,. , • ·./ 

. ' . ' ~--· // ':- '·'·. · -· . ./ \... -/there was no vacancy for tne post of Announcer at All India .. . · ...... cfro '5"(\"~·!, . 
·;~~-

Radio, Bikaner 1 one post had to be transferred from Banswar~ 

to Bika.ne.r, to accommodate the applicant. The other two 

objections are in relation to that there is no provision 

under tne rules to treat the period of un-authorised absence. 

Nextly 1 ••no work no pay" rule is applicable since the appl i-

cant has not worked during the period of absence, he cannot 

be allowed the wages for that period. At the very outset, 

tne preliminary objections seems to be a misnonei ·in· the 

present. case and -ttleSe may be grounds for denying the 

relief clained in the original Application and not the 

preliminar,y objection as s~ch, however the same are over-

~ed and tna matter is proceeded on merits:. 

4 •• 
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... The defence set-forth in the counter filed by the 

respondents is that there was no post of Announcer available 

at Bikaner cnci it is only to obey-~' the di.iections of this 

Tribunal, a post was got transferred from Banswua to Bikaner 

to accommodate the applicant. According to the respondents, 

it is not a case wnere tnere nas been any fault on tne part 

of the res,k)Vnaents but tbe.t·e has been failure on tne part 

of the applicant in as much as he never reported for duty 

at Banswara as per tne direction and he did not carry out 

~~ any duties dw:ing the period from 2So0~.2000 to 30.11.2000 

ndt he submitted any application for regularisation of tne 

un-authorised period. They nave also sUbmitted that the 

applicant was paid pay and allowances iacludiag grade increments 

as due and there was no question of treating the period of 

~ absence as duty during which he did not work. After regula­
·:/:-:-. ~ ~ n: 11 1 '"' en """""" ~ r. -.·p· ~ISJ' ;· · · · . · .. :i:~ ~ ._;, oJ< ·sat ion of tne un-a utnor ised period. lle !las also accepted 

· i· · ~1, \tji payment of leave salary. They have very high regards 
:; . .» ) />" 

\ . . : ·,:.~ J,~t: orders of the Tribunal~ The original APplication 

\~~~~~ ;~>:);~; .. nich is devoid of mer it deserves dismissal with exemPl·~.ry 
\y ~q!. ..__ ,_, ../ ~-1_ / :' ·':---:- :·r:n6 ~1~· . > · 

"'··~;:::-::::·-~/ costs. 

5.. I nave heard the arguments ·. ~dvaneed by the learl!P-d 

counsel for the parties end ha~ bestowed mf ecrnest consi­

deration to the pleadings &nd the documents on records. 

6e The sole ground of attack put forward and argued on 

benalf of the applicant is that since tne transfer order 

itself wcs illegal and the scme has been quashed~ the appli-

cant is entitled to be treated on duty for the inter-.ening 

period as he was not required to carry out any duties at the 

new Station and was arbitrarilly relieved from.the old station. 

~ Tllere is no fault on llis Part and tne complete fault was 

~ •e 5 •• 
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with the respondelnts that they passed illegal order. The 

applicant cannot be penalised for the wrong committed by 

tne respondents and tne~ cannot be any premium on tne wroDg 

done by the respondentse 

7. Tne learned counsel for t; he respondents has strenuously 

contended that there was no interim order from tnis Hon'ble 

Tribunal and still the applicant had chosen not to join 

tne duties at tne tr•nsferred place. He should thank to 

ni~elf and face toe consequences .. The transfer order 

remained in force valid till it was quashed. It is the 

applicant in-fact who was at fault and the tneory proponded 

-on behalf of the applicant by the learned counsel tnat 

tnere cannot be premium for doing wrong to tne wrcmg doer 

in tnis way tne respondents cannot be burdened for 

adament attitude of the applicant who has dis-regarded 

trensfer order. 

I have considered tne rival contentions raised on behalf 

of the parties. I am of the firm opini0n that the conte~ 

t i(')n.s raised by the learned counsel for tne a.pplicant are 

well founded since tne settled position of the law is that 

if an order is quashed by the court, unless tne order states 

otnerwisee it is supposed to have been quasned from tne Tery 

beg inniag and in the eyes of law it is non-est from the date 

on which it was issued, as if the order were never passed. 

It cannot be arg~ed that tne court found it to be legal 

in the Past and ,illegaal for the fu.tut'le. If tne order per-s1 

is found to be bad in law, it cannot be neld to .be ·good in 

for sometime •na otherwise later. 

The arguments of tne learned counsel for the responde 

~· that since the court did not agree to stay tne order of 

:p,--- .. 6 • 
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transfer it c:Jn be presumed that the ox:der of transfer 
.. :1 

survived till ;it is quashed earinot be accepted. The 

consideration of request of stay has nothing to do with 

the assessment of legality or otherwise of the impugned 

order!t It is related only to the balance of convenience 

and damage or · inj urt ~o the party concerned ia the interim 

period, till tne legality of tne impr.1gned or.cter .. is· f:inally 
issue 

adjudi¢ated upon.- It would be prejudging tfteAif the refusal 

to grant tbe ~taf is considered to be an endorsement of the 

impugned order. I, therefore, find that for not complying 

witn tne order of· transfer tbe petiti·~ner cannot be punished 

9. None of ~he parties has referred to any authority 

or judgmeat ~n support of their contentions. Howe•er, 

it has beea possible to lay bard on a decision of Delhi 

~~Benct1 of tne Tribunal Passed in D.C. Sharma v. Union ef 
,. ~ r -·-- ~ '>}>-~~ 

/<-'> · -~ .-r,-,. :· ~, -~~~ =1 · ia AT& 1987 (2} CAT 113, wherein a similar controversy 
1\'<: · .• \ 1 ' 
'· ,:_\ ) 0 
' ' ·' --. ~ / 

·• · . ·. ·-'1 'ar se. It was a case of non-compliance of transfer order 
\ -~-; ~~ . 
. . .... ·- -' .-·'.')' !··-
~. ' '· ,...1 It ,... ' ~ 

\, ''~), '\~}:cn;·:~l'-1.5?" .. 1 a ·· the transfer order was subsequeatly cancel:J;ed by the , ..; r '-~--::- / .. 
~ r "'& '-- ..... _./ c:::~ 
~:-:..'r2To)0-;s-\l'"' :.-·High Court •. Tne salart for the un-authorised absence 

''"-.....~~,-···· ...... 
OW? ... - •••••• _,.,. 

was allwed to be .Paid. I have no reason but to follow 

tne said. j wgme nt. Ia this view of tne matter, the impugae 

order is not' sustainable in law. 

10. The up.. snoot of the aforesaid discussions is that the 

Original ApPlication merits acceptance and tne same is nere~ 

by accepted. The impugned· order dated 06.12.2001 (Annex.tv 

Tne af'Pl icaDt shall be deemed to haw 

been on dut~. from 28.06.2000 to 30.11.2000 with full pay 
: 

and allowanc:e aad· all consequential benefits. However, 

there shall be no order as to costs. 

J:y, Q9U-I ~-
( J .. K. KAWHIK ) 

J udl • Member 

••• 

Kumawat 


