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f IN THE CENIRA,IL ADMINISTRATIVE TRIBUNAL —
- JODHP‘;JR BENCH, JODHPUR

O.A.No.  04/2002

DATE OF DECISION__ 15.11.2002

Makegh sSharmg Petitioner

)‘f Mr. Parmendra Bohra Advocate for the Petitioper (s)
' Versus
Union éf Ind ia & Crs. Respondent
Mr, S.K. Was . Advocate for the Respondent (s)
CORAM :
The How'ble Mr. - J.K. Kaushik, Judicial Member
The Hon’ble Mr. -
¥
L1

1. Whether Reporters of local papers may be allowed to see the Judgement ? No.
2. To be referred to the Reporter or ¥ntk? Yes
3. Whether their Lordships wish to see the fair copy of the Judgement ? Yes.

4. Whether it needs to'be circulated to other Benches of the Tribunal ?  yes,
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- { J.R. Kaushik )
| Judl . Merber
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CENPRAL ADMINISTRATIVE TRIBUNAL,
| JUDHPUR BENCH, JODHPWR

DATE OF CRDERs _ 19112002

Mukesh Sharma son of late Shri Ram Kishan Sharma,
resident of C=B-alk Colony, Jali Narayan Vyas Nagar,
Bikaner ~ official address: Mukesh Sharma, Announcer,
All India Radio, Bikaher.
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Y- VERS U

1. Union Oof India i:rzrougn Secretary,
Ministry of Information and Broadcasting,
Shastri Bhavan, Dr. Rajendra Prasad Road,
New Delbi. - o

Director General, All Indis Radio,
Akashvani Bhawan, Parliament Street,
New Delhi.

Chief Executive Officer,
Prasar Bharti Corporation,
Parliament Street, Mew Delhi.

| 4, Station Director,
all Indiag Radio,
Bi.lcam}e:r°

o o o RES PONDENTS «

&

For the applicanmt 3 Mr. Parmendra Bonra, Advocate,

Por the respondents 2 Mr., S.K. Vyas, Advocate.
CCI_AAM:

THE HON*BLE MRe JeKo KAUSHIK, JUBICIAL MEMBER
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2. The applicant Gas:rie
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The admitted factual position as per the pleadings of

the parties is that the appliCaut while working on the post

- of Announcer grade Iv of All Inch.a Rad:l.o Bikaner was ordered

to be transferred to Banswara vide order dated 8/9. 6.2000.
Tnxs order was assailed before this Bench of the Tribunal
vide Qriginal Appllcatzon NO. 163/2000 { shri Mukzsh Sharma
VSe Unz.ou of Ind:La & Grs ) and the same was allowed in the
followzng ternsz-

*15. The Application is, therefore accepted. The

N impugned transfer order dated 8/9.6.2000, Annex.a/1,
' 9;\‘ is hereby quasnhed gua the applicant. The respondents

I f‘ ‘Nare directed to accommodate the applicant at Bikaner -

‘as a consequence Of the aforesaid order, within a
period. of one month from the date of communrication
g if this order. The parties are left to bear their
~ costs‘.“ . L

Tnereafter, he was allwed to join nis duties at Bxkaner
on 01.12 .2000. He dJ.d not carry out the order' of transfer
and vwas issued with a letter dated 29.11.200-1 asking him

to submir the_f leave applicétkion for rn_g intervening pericd

£rom 26.06.2000 to 30.11.2000 so that the period of absence

can be r-egularised,v Thereafter, the impugned order dated

06.12 .2001 has been passed vide which the intervening perijod
il.e, period of absence from 28.06.2000 to 30.11.2000 has

been regularised as underg-

BEarned Leagve ( Dated 28.06.2000 to 09.10.2000 )
Half Pay Leave{ Dated 10.10.2000 to 30.11.2000 )

- filed tnis' application under

.’nection 19 of t he Admln.i.strative Tribunals Act, 1985, 343 ha

aa.sa.tled the. order dated 06.12 .2001 (Annexure a’/1), inter—
alia on the grounds that. the impugned order is per se

éilegal. arb;.trary ang d:.scrlmlnat:ory. I‘ne another
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preliminary objections. It has been submitted that since
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groumd is that since the transfer order itself was guashed,
then the necessary consequences walch flows therefrom is as
if the Sr&erlof transfer was-never passed gqua the applicant.
There was n6 guestion éf asking the applicant to submit leave
épbiicéti,on for ‘tne said peJ:‘io;d and he ig entitled for the

salary of the same period: there being no fault of the

~applicant. Yet another giound which has been mentjoned

is that the applicant has neither been allowed the salary
for the intervening period ﬁor allowed the due increments.
Such action is un-warranted and contemptuous. Lastly.,
the impugned order does not contain any reason for grant
of half pay leave for 52 days and-fne same is violative
of principle of natural justice in addition to visiting

the applicant with immense irreparable injury.

) A detailed counter reply has been filed with three

/ '
‘there was no vacancy for the post of Annocuncer at All India

Radio, Bikaner, one post had to be transferred from Banswara
ﬁb Bikaner, to accommodate the applicant. The other two
objections are im relation to that there is no provision
under the rules to treat tné_period of un-authorised absenée.
Nextly, "no quk no ﬁay“ rule ié applicable $ince the appli=-
éant nas~not‘worked during the_period of absence, he cannoct
pe aliowed thg wvages for that period. At the very outset,
tné preliminary objections seem§ tq be a misnomer in the
present case and theSe may be groumds for denying the

felief claimgd in tne Or iginal Application and not the
preliminary objectLon aé such, however the same are over=-

ruled and theé matter is proceeded on merits.
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4, The defence set~forth  in the counter filed by the
responuents is that tnere was no post of Anncumncer avallable
at Bikaner and it is only to ohﬁy the duections of this
TribunaI, a post was gct transferred from Banswara to Bikaner
to accommodate the dQPliCaﬂte Accord;ng to tngvrespondents,
it is not a case whnere there has been any fault on the part
of the respondents but tnere-has\been failure on the part
of the épplicant in as muach as he never reported for duty
at Banswara as per thg(direction-énd néAdid not carry out

L;" | any duties during the period from 28.06.2000 to‘30.11.2000
no¥ he submitted any application for regulaiisation of 'tne.
un-aut horised period. Théy have also submitted that the
appl icant was paid pay aﬁd allowances includirg grgde increments
as due and there was'no question of tréating the period of

absence as duty during which he did not work. After regula-

isation of the un=autiporised period, he has also accepted
They have very high regards

The Original Application

me— costse

5. I have heard the arguments advanced by the learizd
counsel for the parties and have bestowed my earnest consi-

deration to the pleadings and the documents on records.

6. The sole ground of attack put forward and argued on
benalf of the applicant is that since the transfer order
itself was illegal and@ the same has been guashed, the appli-
éant is entitled toc be treated on duty for the intervening
period as he was not required to carry out any Quties at the

new Station and was arbitrarilly relieved from the old Stationm.

%‘Tnere is no fault on his part and the complete fault was

L o e 5 .o
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with the respondents that they passed illegal order, The
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appl icant cannot be penalised for the wrong committed by
the respondents and theye cannot be any premium on the wromg

done by the respondents.

7. The learned counsel for t he respondents naé strenuously
contended that there was no interim 5rder from tnis Hon'ble
Tribunagl and still the applicant had chosen not to join
the duties at the transferred place. He should thank to
nimself and face the consequences. The transfer order
remained in force walid till it was guashed. 1t is the

applicant in-fact who was at fault and the theory proponded

on benalf of the applicaat by the learned counsel thnat

there cannot be premium for doing wrong to the wrong doer

an in this way the respondents cannot be burdened for

trangfer orderx.

I have conslidered tne :ival eontent ions raised on behaglf

‘of the partiese. I am of the firm opinion that the contene

tions raised by the learned counge]l for the applicant are
well founded since the settled position of the law 1s that
if an order is gquashed by the court, unless the order states
otherwise, it is supposed to have been gquashed from the wvery
beginnirg and in the eyes Of law it is non-est from the date
on which it was issued, as if the order weye nover passed.

It cannot be argued that the court found it to be legal

in the past and .illegal for the future. If the order ber-@
ig found to be bad in law, it cannot be held to be good in

for sometime and otherwise later.

The arguments 9f the learned counsel for the responde

that since the court did not agree to stay the order of
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trangfer it ca‘“n be presumed that the order of transfer
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survived €411 J.t is quashed cannot be accepted. The
consideration of request of stay has aothing to do- with

the assessment of legality or otherwise of the impugned
order., It is: related only to the balgnce of convanience
and damage er'irijur“y to the party concerned im the interim
period, till the legality of the impugned oraf.r is finally
adjudicated upon.’ It would be prejudging tnesi;.lfe the refusal
to grant the stay is considered to be an endoésemenﬁ of tﬁe
impugned order. I, therefore, find that for not complying
with the o.r:ifg'r of'transfer the betj.ti-::»ner cannot be punished

by deprivation of his pay and allowances.

9, None of the partjies has referred to any authority
or judgment in support of their contentjons. However,

it has been 'ziossible to lay hand on a decision of Delni

- High Court. . The salary for the un-authorised absence

was allowed to be paid. I have no reason but to follow

the said judgment. Im this view of the matter, the impugnme

. oxder is not'_.: sustainable in law.

10. The up-shoot of the aforesaid discussions is that the
Original Application merits acceptance and the same is here-
by accepted. The impugned order dated 06.12.2001 {Annex.a
is nereby quashed. The applicant shall be deemed to have
been on dutg from 28.06.2000 to 30.,11.2000 with full pay
and allowaac;e and all consequential benefits. However,

there shallfbe no order as to costse
|r
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( J.Ko KAUSHIK )
‘Judl, Member



