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CENTRAL' AUMINISTRAT IVE TRIBUNAL,
J JDH EC

BENCH, JCDHPUR

(1) Q.a, No, 28372002

AD. Sharma b/o Sne. Subhash Ram Sharma aged about 48 years ’

resideat of Qtr, lko. 3/1 K.V. Colony,. Sr:l. Ganganagar Cantt,

Sri Ganganagar, at present employed on the post of FGT -

(Chemistry), Kend) z.ya Vidyalayao Sadnuwali ri Ganganagar.
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1. . The Commissioner: Kendrlya Vidyalaya Sangathan
(kvs), 18 Institutional Mea. Shaheed Jeet'. Simgh
Marg, New Delhi.

2. ° The Assis ant COmmissioner. Kendriya V:Ldyalaya
Sangathan (KV::). ‘Regional Office, Jaipur..

smt, S Gupta, Prmc.tpal Kendriyd Vidyalaya, Sri
Ganganajare

The Chairyman VMC, KV Sri Ganganagar. Deputy GQC,
16 Inf. Div. C/0 56 APO.

Lieutenant Colonel Prabhat Kumar, ubminee to the
Chairman, S0 2 (Edn) 16 Inf Div c/o 56 -APO.

Education Offjicer, Kendriya Vidyalaya Sangathau
(KVs), 18 Institutional Area, Shaheed Jeet Singh
Marg, New Deihi. -

o «RES PONDENI'S o

(2) 0.a. No. 284/2002

o

Dr, Anand Dixi § S/0 She BJPe Dixit aged about 35 years
resz.dent of (ot No. 6/1 K.V. Colony, Sri Ganganagar Cantt,
sri Ganganaga , at present employed on. the post of TGT -
(sanskrit), Kenﬂriya Vidyalaya. Sadnuwali, sri Ganganagar.

o s {APPLICANT .

VERS US

1¢ The Commissioner, Kendriya Vidyalaya Sangathanm
(Kvs), |18 Institutional Area, Shaheed Jeet Singh
Marg, New Delni.

2, The As# istant Commissgioner Kendr iya vidyalaya

Sangat an (Kvs), Regional Offjice, Jaipur.

- d . oo 2 oe

Date of ocder 26.11.02
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3. sSmt, 8 Gupta, Principal Kendriya Vidyalaya. sSri
Gangahnagar.

4, The Chairman VMC, KV sri Gangaaagar. Deputy GCC.
| 16 Inf. Div. €/0 56 APO. .

5. Lieutenant Colonel Prabhat Kumar. Nomiuee to the
Chairman, S0 2 (Eédn) 16 Inf Div. C/O 56 APO,

6. Educat ion Off icer, Kendriya Viéyalaya Sangathan
(Kvs), 18 Institutional aArea,’ Sbaheed Jeat Marg,
New Delhio ' oo . A
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« ¢ + KES PONDENTS «

Mr. Drom Kaushik, counsel forthe applicants.
Mr. K.K. Shah, coungsel for the respoudent No. 1l ¢to 4 & 6.

None present for respondent no. S,

L

.. HON'BLE MRe J.Ke KAUSHIK, JUDICIAL MEMBER

s ORDER

PER KAUSHIK, JUDICIAL MEMBERs .

Original Application No. 283/2002 (A.D. Sharma)
and Orz.ginal Application No. 284 (Dr. Anaud Dixit). ‘have
been filed for quasnlng their transfer orders. Facts "

and }grounds rleading to the issuance of the t:r‘dansfer
o

order are similar and comwom and there being decided

by a commor order:

Qe o NO,o 2&3‘ 2 002

The brief facts of the case as narrated by the'
appl icant are that the abplicani: was initially appointed
tothe post of FGT (Chemistry) on 21.08.1986 at Kendriya
vidyalaya Sri Ganganagare. He.hés "been"dischargirig his
dut ies effiéiently,. and satisfactorily maintaining clean

d that he has enjoyed |

xR 3 o e

records , It has also been pleaded
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economically.

.3rd respondent to
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"appreciations/relwards from nis superiors anﬂ never faced

any um:sualness el

There has been no adverse remarks aQainst him till date.

2, Further case of tne applicant is tnat Snt S Gupta _

Principal, Kendriya Vidyalaya sri’ Ganganlgar. res‘pondent
'no., 3 came to be transferred from Bhatinda to Sri Ganganagar
on 16 .04 «2001 on the ground of public interest. The
respondent av. 3 i.s said to have started misusiag the

school funds as well as the valuable assetg-of the school.

A request was mad

the school funds by doing financial irregularities. A

reference has been

17.09.2001 wherein

“Sweqbout 13 items an
\ he higher autfiorities.

amé| to the conclusion of financial irregularities, :'.:

C

nd was submitted that matter was taken up vide letters

dated 17.99.2001 and- 20 10.2001 with the Principal.
'~ There was RO respoase frém the Principal and the nominee j

of the Chairmen allongwith the Principal tried to vanish ‘

the matter.

3. The further

popdent no., 5 cont i.nued to harass and ‘tortured ttie‘ all

members of KV, Sri

publ ished in neﬁs

orities.

A complaint was also made agamst t.ne

ept the oae involved :Ln this application.

P o1 .
P
;

i

to the Principal for not to mis-use |

given of the specific instance -on
only 3 1tems were acceptable out of
tne applicant complaiaed of the same

The Sth reganéent,‘though '

he applicant shouwld first ‘commanicate
and also desist from writing directly

'l‘he mai:ter;was clarif ied ;

case Of the applicant is that the res-

Ganganagar. mentally. physically and

A oint complaint was made to the lngher 5'

] 1, . i

he Conmissioner. . A news was also

Paper on 04.05.2002 anﬂ a certain

o e 4 *®
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otner inc'ldence have been mentioned. On 21 10.2002 at
ebout 12.30 PM. the applicant was called by the Pr:.mipal
and Prlncipal who handed over a sealed envelope with certain» f

unpleasant ang x.rritatinq words and told. tnat she nas got

his transfer orde: for hard place iu Josnimatn in Utrancnal. ,

»Tne enve.Lope -also contained a relieving order dated 21 10 C2

'(Annexure aA2). - i

4. The applicant has filea'this’appliéation assgiling

the impugned transfer order dated 18.10 .2002 (Annexure A/1)

and relieving order dated 21. 10.2002 (Annexure A/Z} by whlch K |
he has been ordered to be sent from Sri Ganganagar to Al
Josimath im Utranchal on mult,i_ple grounds . The promine&’ﬁ/: '
| ground of attack mentioned in the Otlginal Application is

tnat the aopllcant has been transferred as a nleaSure of

et l

. l:'.
ffbr imposition of the PenaltY was followed.‘ The anotner ‘ F‘

nt in case the corporate veil 1is lifted. No proceeding 'Il}

':ground is t hat tne transfer order fias been got issued by

. the respondent noe. ‘1 tnrough respondent no. '5 and the same

is tasimted with the malice of respondent no. 3 & 5. 711

‘:r‘ '

5. The other ground of assailing the t_ransferforder is’

that he has three dependent (all girls) going to-eollege and
‘one dependent (son) going to school ska whoee studiet are

going to be adversely affected in addltion to involvement

of avoidable expenses since the transfer has been made in

e A R MR e S e A Kot

mid-term academic sessione. It has also been submitted

- __.that/_ every year options have been submitted by him and

g o
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given.

performa indic

The another gr

. 00‘5 o
ating his fi.ve optz.ons nad been supmitted.

ound of attack is that the impugned order .

has been issuéd by incompetent person who dOes nOt have

power to traaner tne applicant.

6o The coy
no 1 to 4 and
behglf of resg
The respondent
the Original A

tendered with

mter has been filed on behalf of respondent
6 and separate. comiter nas been filed on
ondent no. 3, who navé éont_es,teq the case.
no. 5 has not chosen to file any Jco.unter to

pplication despite tne fact that rie was

which was refused by him and the notice ‘has been taken as

served on the

have submitted

20.10 <2001 were never received by the Principal .

respondent no. S. The contestmg ‘respondents
that the commnication dated’ 17.09.2001 and

‘ 'l‘be
advised to .des ist from .ur:it_ihg di;'igqtly

was :;i-réad'y ,avis'cussedv "'ajmén‘gst. a;ﬁi)ij;caat,“

the meine'e .‘, ’ | The procedure for purchase .

spec¢ ifications

It ig denied

hig non=accept

jas been laid dOwn in tne code and eaCh was

~Irut1nised and tne items purchased were of requited

ahd. akk the items were physically available.

‘lthat applicant apprised the Principal of

rance ‘of certain items. The respondent no. 3

advised the applicant to fpllow the prote_dure. A team

came for anrnua
on the

was ~appreciate

1 imspection ard Ro negativé report was
other hand the action taken by the Principal

d. The entire record :elating. to misdeeds

of the petitionex: would be x kept ready. Certain facts

relating to th

Sr iganganagar

e nonf‘*: available of the Prinéipal at K.V,

have been narrated. It has been smmitted

__that there was lot of mngwemsnt made by the respomient

no.3  The matter was taken up by the Chairman wherein

...6
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a copy of the ‘not ice by Dasti by the appl icant
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certain incidents of iudiscipline as well as mis-
behaviour of the appl:l.cant were reported to the first
respondent. It was followea by another letter dated
2'7/05/2002 Even the nominee of the Chairman also

apprised the second respondent vide letter dated .
10/05/2002 to take actioh against the applicant. The

second regpondent forwarded the comments given By the

third respondent vide letter dated 09/08/2002.

7. The further case of the reépondents is that the
Chairman, V.M. after through. inquiry found that tt}e
news item given by the applicant hiuself which is not
true in it. The denial was published by the Principal
of any such action. The second,respondent did not receive
anry complaint. Furtheér no cognizakrce ‘c"a’n‘be givén to

a complaint who ig alleged to have been illegallf
elected as a Secretary. There are no grouhds to agitgate
and original application deserves to be dismissed. It
is also averred that no provision of transfer guideline
has béen flouted. The applicant has been tr_ansf'erred on

the administrgtive ground as per guidelines for transfers.

 There is no allegation of any malafide against the

Principal or tha. nominee of the Chairman and the: records
would reveal the legal acs;ion of the respondents. The
transfer has been éffected under para 5 and 6 of the
transfer guidelines. It has also been averred ;in tne ::eply
from the respondents side that the appl icaat could‘ not be
transferred to a place of his choice as. he could not get

more merit than others for those places as per transfer

N

guj.delines. Lastly, it has been averred that the transfer

...7
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order hé;s been passed b'y the competent "avuthAerityiand
there was so:ue mistakes of the date. The applicant. is,
therefore, nect entitled to any relief and the O.A.
deserves to be )dismissed. The repl.y filed on behalf of
respondent no .3 gives the details regarding the necessity

of transferring| of the 4'a'ppiicant. L -

8. I have considered the fairlj' e'J,#boi‘at:e a;bwtents
advanced by the|learned counsel for the parties and have
bestowed my earnest considgra'tion to-th'e"f?pleadings and

the documents or} recorde. I hagve also s:e'en the records/file

not ing made- available leading.: to J.ssuance of the transfer

order though the record was: incouplete, co:np;le& 5 in a

\haphazard manner| for which I shall be making Y

f’/ The primary contention urged by the learned

Qel- for the apilicant is that the applicant made

who conspired wi respondent Nno.5 and engineered
issuance of t:.ne. impugned transfer erder. He has submitted
that the applicant has beeh 'maintaining a very high
degree of efficiency and commanding a éle_an record
throughout his service, he has ‘never been comnunicated
any adverse eptries till date. He has élso submitted
his options for his tramsfer as 'per. the norms laid down
in the transfer J:uidelines and thus waa.daver scared of

‘his transfere. 'rhe‘qurther submission of the learned

0N._ecounsel for the applicant is that the applicant is being

/ cesB
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.' .oo 8 e.'

transferred as a aaasure ef penalty and due te the

malafj,de of tespondent no.a and 5 fortne x:eaaon brought'~
. ou.t 1n tne DA 'rne transfer is made as a penalty and

cut shorthne disciplinary proceedings if at all the

appl icant has committed any misconducts’ _;-le algso-laid

emphasis that it is a mj..dv te:ﬁ ac_ademie,transfef and

the hardship faced on account of :euch mid term eeademic _

transfer can bardly ke .ovef:-emph‘asised.’ He hea place'ﬂ'

heavy reliance on the judgement of the supreme Court

r : .in irectgr of School Education V‘g O. Karga Thevan,
1996 (1) SLR 225 (SC) 'wherein their Lordships have \ljsld

that 'altnougn there is mo such rule. 'we are of the view
that ineffecting transfer, the fact that tne ehildzen of
an employee are studying should be: given due’ weight. if

the exigencies anx of service are nert urgent". The applicant

i

has also contended that inthe p:esent case there was

The other argumrzt'of” the Ale!arz‘n'ed eouﬁsel for the

NI
N, e '
- - applicant was tnat the case of ‘the a.ppl ieant was ‘not at
N , N
S L

all considere}“for pcsting him of any place of his option

and this position is also clea: f_x:em tt;e commication ef
the respondent (Annexure-R/4) ‘ that t_ne transﬁer is to
be made out side the rxregion in this way the regpondents
have taken contradictory pleas. Lastly .he eoncludea by
urging that the relevamt records and communications leading
to the issuance of transfer vordet may be vperus_ed and the’
same woeld fort ify the coﬁtentj.on of t he appiicant

Q \submitted in the pleadings. | eeed

t
i
i
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11. On the
contest 1ng re

made in the r

letters swmitted alongwith the reply.

. ::\k*e

e e 9.0 .

other hand. the learned counse1 fo: the

spondents has reiterated the averments

»ply have travelled througn the comunicatiens/

It "has been .

submitted that the respondent no.3 earned lot of .

appreciation |

for her eff;cient werl;iﬂg. the Sth respondent

igssued a lettjer dated 21/09/2001 (.Xnnexure-&/i.) to the ..

Princigpal for
model school .

(Annexure-R/3

conduct as pr

/04/2002, £

est. Th

making efforts to make 'i:ne sehooi as a
Another comnu.nication dated 26/04/2002

) was made to ‘the Prmcipu that code of

escribed in the Bducation COde was not being
is algo submitted that vide letter dated

he transfer of the applicam; and one PXe. |

d Dixit \r;ere recomrended in the. organisatienal

by

is follewed anot.her commnnicat ion da!;ed

ret another letter dated 10/05/2002 was

recommended

second respbndent' wherein it was strongly

that suitab]_e disciplinary proceedings be

initiated against the applicant and two otner ‘persons

and also they

must be traasferred. : There :Ls yet another -

comguaication dated 09/08/2002, wnerein the second

respondent Tas recommended the transfer of the applicant

and one shri

Anana Dixit .'I.n publ:!.c interest .on

administs.at ive grounds out of the region.. This recommend-

ation hawe

en made on thé/basi.s of letter dated
of the Principal

19/07/2002 Lhi.cn are the conmentsLto the communication

dated 09/07/2002 which was issued by the Bducation Officer,

_—

eesl0
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12, The learned ceunsel for the respondeats strcnuously ,

contended that the applicant was in habit of making false

complaints and have been continuing at Shi Ganganagar for
over 15 years. They are nct permitted to have any
assoeiation but an aasoqiat:l.on has beeu_ fermed by them
n a self stylé manner without there Ih»e*ing'any sanction

of the law. He has further carrjed e to the main report/

letter .contaiainé the eouunehts issuedbx&mv .'!-7;‘§35£.‘~‘-_Ggp§a i.e "; B

X the respondent no.3, it contains aboi;i;' 17 items. He

has enpphasised that there was no way out to ~gaxb the&/_

indiscipl ine except to take :ecoumge to tne:;transfer, of

the appl icagnt « He has, therefore, contended that the

has
departuent/( commj,ttea no illegality in transferrtng the

f “f;\\applicant under para 5 (1) of the transfer guidelines

‘;‘.;-e',nd their action cannot be faulted since the applicant

---hy higher authorities with due a'ppliCaﬁj_,égi of mingd.

'u‘\

\ba? been tramnsferred in the interest of administration

and no interference is called fx:m‘ and no-.jud.i.ej.al

review ls warranted. By now the law position on the
N . ) /

transfer order has been settled im catena of judgemeats
f
of various authorites, it has been held that the transfer

ig an incident of service and who should be transferred

where is. a matter for the appropriate a&tbority to decide,

unless the transfer is shown to be clearly arbitrary or .

vigjated by malafidies or inflaction of any profssed
norms or principle governing the transfer, He assérted
that there is nothing such im the present case, there i

no question of malafide. Thansfer order has been issued

/

veell
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He fwurther submi.tted that the preeeedings J.ead:l.ng to

issuance of transfer order are éonhaitwfﬁ

record/file is which may be perused.-by this Hon'ble
Tribunal « | - |

13, To facilitate apprenermsion of - the pleas and

; in the relevnt

counter pleas canvassed On behalf of the parties, it
would be useful|to reproduce the re].evau; Prov'iﬂiona
fromthe transfer guideline's as amended upto daﬁe.

The same are extracted as under:-

" PRANSFER. GUIDELINES

1&2 JOTOOCXXXKKX

3. In terms of their all Iad:l.a transfe ld.abj.lity.

all the employees of the KVs are''liablé to be trans-
ferred a#. any time depending upon the administrat ive

exigencies/grounds, organisational reasons' or on

. request,| as provided in these guidelines. |The
| dominant| consideration in effecting transfers will
' be adminlistrative exigencies/grounds and organisatione

al reasons including the need to ‘maintain continuaity
uninterrupted academic schedule and quality of

teaching| and to that extent the individual interest/.

request shall be subservient. These are mere

guidelines to facilitate the realization of objectives.

as, spelt! out earlier. Transfers cannot be claimed
as of right by those making requests nor do these
guidelines iutend to confer any such right.

4. x:oooooooo:m

5. Apart from others the following would be
administrative drounds for transfers.

(1) a tgather is liable to be transferred on the
recommendation of the Principal and the
cnauman of the Vidyalaya Management Committee
of the Kendriya Vidyalayas

(ii)Transfer of spouse of a- Principal to a Kendriya
Vidyalaya at the station where the Principal
is working or mearby, but not the Vidyalaya
where he is a Principal. e

6. As far as. pOssible the: annual transfers may
be made| durirg summer vacations. Hewever, no

transfers, except those on the following grounds
— 00012
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,shall'be'madé 'after 31st august'."'v

(1) Drganisational reasons. . dministrative grounds
and cases covered by para 5;

(i1)Transfers on account of death of spouse or
‘ serious illness when it i3 not practicable
to defer the trgnsfer till next year without
causing serious danger to the life of the
teacher, his/her spouse and son/daughter.

(iii) Mutual transfers as prwided'.in para'“lz.
7. to 17 ’ ;ooooocx)oo:mxxx

is. Notwitnstanding anyt.hing contained in these
guidelines:

(a) a teacher or ‘an emplcyee is’ l:l.able to be i
“transferred to any Kendriya Vidyalaya or i
off ice of the Sgngathan at any time om sh?rx o
aotice on grounds mentioned in clause 5 a it
6 (i) of these guidelines: . ) il

|

(b) tne Commissioner will be competent to make
such departure from the guidelipes as he v

o | may consider mecessary with the prior approval = '
— of the Chairman;

(c) the request of a teacher mgy be considered h
for transfer to a station iu respect of which i
fio other person has made a claim or request 3
even if such teacher has not gsubmitted the ;
application in the presceiped proforma at tike i)
time of annual trangfer or within the time '
limit prescribed for the purpose;

(@) Following cases will not be consj.dered for i
transfers . Hi.

. )

T (1) cases of Bducation Cfficers/assistant Comn%ésion-

. - ers for transfer without eompleting three il
years'’ stay at the place to which they were
posted upon promotion.

(ii)cases wnere a teacher, Eaucation officer or
» Asgistant Conmiss ioner was transferred on
grounds mentiocned in paras 5(i), 6 and 7 of
these guidelines will not be considered for
transfer without completing 5 years' stay
at tne station to which’ they were 80 posted.,

. (iii) Prlncipals, Bducat:.on Off:l.cers and .\ssistant
. Commnissioners will not be transferred back

' to the same station from where they were o il I
transferred earlier on completion of period as "

_— o ' 00013. i i;"z




pec:.fied in para 4 above unless a period of
hree years has elapsed. }

(iv)cases of fresh postings wnetner on direct
:gecruitment or on promotien unless they
complete three years of stay at the plzce

f their posting except that, in case of

omen teachers, the request for posting to
place of choice can be congsidered after

sltay of one year. This will not, however, be

pplicable in cases covered by paras 5, 6 and
(i) of these Guidelines. :

Furth r order has been. 1ssu.ed vide letter no.

Fel=1/99-KVS(Esktt. 3) dated 05/04/2000 which read as
under (only relevant part)s- ‘

Sub.3 | Transfer of employeea on Administrative
grounds.

J | Sir/Madam,

The existing transfer guidelipes inter-alia
'px:ovide for transfer of empleyees on' administrative
/' \ grounds on the recommendation of the Principal and the '
g N 'f '\\*T“Chairman of the Vidyalaya Management Committee of the
\ C'\”“Kendriya Vidyhhwa in terms of para 5(i) of guidelines.

h \)3 ml!n this connection it is informed that the said matter
4 :
B |)

;i?zas discussed \ the meet:l.ng of the Joint Consultative
Machinery held|on 27/10/99 under the Chairmanship of

x'Viced:nairman,.x.v.s. Based on the above, the follewing
orders are hereby issuvedsz

; 1. The proposal for transfer of employees on
4 administrative grounds should be forwarded
' both by the Principal as well as Chairman,
VM: and not by the nominee of the Chairman.

‘er in the case of office bearer of a

recognised Assocjation, the propoaal will

require the recommendation- of Asstt Commi~
ssioner of the Eegjion also. o : .

za3 | ‘Xxxxxxxxxxxxxxxgx |

It may h kindly be ensuned tnat the mstructions be
followed scrupulously. !

Yours faithfully,
. 8d/~

(s.B. Chaturveadyi)
Dy . Commissioner (acad.)

o e .14 - R
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i4. Before ac”i'vert.ingv to the merit of" thé case I
consider it appropriate to examiue the facts fzom the
off ice noting and the correspondence thereof leading
to issuance of the impugned transfer order. a rrom the
office file mo’ce dated: 4.‘”1.2002 it is txanspired that
there is some letter indicated as FR: wnich is said to

have been rece ived from nominee of the Chairman vm

_ (known as Vidyalaya Management Comnitt‘ee‘) KVS Srj, ‘

Ganganagar regarding administrative grouhd_tx:ansfer in
respect of applicant ard two otnér persons. 1p péﬁa 2'

of the noting, the following has been 'st_"a:ted:- “

“2. The Chairman (nominee) states thate- |,

(1) The above named staff members are indulging
in activity which not out  tarmish the
image of the school but also vitiate the
atmoshphere of the school.

» (ii) The Chairman., nominee récomnended to

{2 287
,’\'J'v'r:‘;\\\i\\iCC«'; AN initiate suj.table disc ip;;nary proceeding.*
W There 1is no date Of any such FR. I also did not

'fi"nd" any letter with the aforesaid wording alleged to have

_ been receivwed from tnhe nominee Chairman. There is no

- document which is marked as FR, which could be construed

as the basis of originating the file. On pa‘ge no. 2

of the noting it has been said to be tne recommendatirén

of nominee Chairmam and also of Chaiman in tarms of

clause 5 (i) of transfer guidelines and it has been further
r::entioned that recommendations from tne“Principa'J.A may also
be called, and thereafter a letter dated 9 July, 2002 at

.page 19 (6) was issued to the Principal to offer the
comments on the complaint made against three officials.

A copy of this was sent to the secon& respondent and to
the Chairman, Vi for informatiom. Thereafter a letter

. e 15 LR ]
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. T4t was followed by relieving order dated 21.10.2002 (Annex.A/2k

ee 15, o o (

dated 09.08.2002 Eam to be. issued bY the 3rd respondent

whereim on the basis e_f the comment of the ,Prineipel

on letter dated 1? «07.2002, the transfer of ‘appl icant

and also one shri Anand Dixit was recomnended in public

interest on adminALstrative ground out of tne region, On

the basis of the Said recoumendat:l.ons, the vacancies were
| found out for the respective pPosts in ot:her region d.e,

in Chennai and in|Jammu. The comments of the Principal

have been termed as recommendations for transfer of applicant, ‘

by the Principal.| The other recommendations from Assistant -
Commiss ioner, Jaipur have been taken into consideration and
a decision was taken to transfer the appl‘vicant to Joshimath
in Uttranchal region on administrative greund . Thereafter :

an order dated 18410.2002 (Annexure A/1) came to be issued

\\ From the perusal of the aforesaid procedure/factum
.l

cts. it is clear that the applicant's transfer on
7'nJ.strative grounds has been made on tne recommendation

nominee to the|Chairman. As regards tne recommendations

of tne Principal which is required for making transfer under

para 5 (i) of tralnsfer.guldel;nes, Idid: t_xot' find at any
place that the Pr: ncipal has efrer sent ‘a_nyi«‘—-recommendation
of her own. On’tli[e other hand, _'the records »goes- to show
that 'ce'rtain coznmlénts wevre.Ca‘lled from her for initiatirxg
disciplinary action against the applicant and three others
as per the office noting dated 04.07.2002. Ie S'eejﬁs that
f\or bringing the complaint matter within fotecorneis of the

transfer guideline para 5 (i). The comments have been

N ~alled witn the primary objective of treating them as

oo 16 «¢ ¢
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recouune:ndatibnvfbr'.trGRSf'er clbf the appliCant in
administrgtive ground. This position is also clear
froQ page 2 of the noﬁinés wherein it ‘hes been specified

that recommendation be called from the Principal However,

in the present case the transfer order nas been primarily

issued on the basis of the recomnendati.ans of. the second

respondent who was never asked to make even commant on

the go-called complaxnt of the nominee to the Chairman:
least to say recomnendation of any transfer. NBw
coming to the question as to whether the requiremnt

of section 5 (i) of t.he transfer guidelings has: been
‘ 15 (1),

compl ied with or not. ‘ As per .aaid para/" the'rrané/er

can be mad® om administratj.ve ground on the reccrm\endat:l.on

. of Pr:.ncipal and the cnairman of VK:.,. In tne present
Case adm:.ttedly the transfer has bee nade on the recomm~

endations of nominee to the cna:u:man of e and on the

b,a\s of so-called recomndations (though such recomm=-
H ! 3 I) |'

endati,ons/conments were called from the Principal) of

the Principal and the recomnendat:ions of tne second
frespondent. be ing irrelevant. ‘I’ne perusal ‘of the complete.
traesfer guidelines reveal_s that there is no referen&e

to the nominee to the Chairman. AS per this scheme no

~ power has been delegated te the nominee to the Chairman
and the nominecs to tne chairman has no'r_o_l]._ to plhy

in any of the matter connected to the ‘transfer which
fdl,w}tbin the purview of the trausfe,fguideliriesy

with avnv abandoned 'caug;bn I made a spee'if'j.e ‘query to

.the' learned counsel for the respOndenta to make the

position clear as regards the roll of the aominee to

- eesl?
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the Chairman. |The learned counsel for the respondents

was falr enough and pointed out to para 36 of the

Edycation . Code for the Rendriya Vidyalayas wherein

the complete roll of the nominee to the Chairman has.:

been mentioned.

as underse

The extract of the sam is reproduced

36 Bxecutive Committee of the Vidyalaya

Managenme

ntA Commit tee

Bach Kendriya Vidyalaya will have the
Executjve Committee of the VMC comprising the

followings

a) Chairmgn, V... or his Nominee o Chairman

b) Qxile Bducationist Menmber - Member
of VI ‘
c) One Parent R;epresentaf.ive - Member

Menber of VM

a) One Teacher Representatjive - Mepper
Member of VMG

e) Pr:im;ipal of the vidyalaya - Menmber-

Secretary

The Executive Committee 80 constitued will be
notified by the Chairmgn, VMC. In case there is a

Vacancy in the
as above canno

notify the Executive Committee without such representative,

VMC because of which a representative
be nominated, the Chairman, VM- will

who may be included later.

Hote: In situations where Chairmgn ofthe VMC is otherwise
~ 77" -busy and he has nominated an Offjicer to function as the

—
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Chgirman’s nominee for the purpose of the Kendriya
Vidyalaya, the Chairman®s nominee shall perform all

funztions on behalf of the Chairman including counter
signatures of cheques other than in salary cheques and

presiding over meetings of the Vidyalaya Management
Committee and the Executjive Committee in the absence of

the Chairmgr. The only requirement will be that all
decisions should be krought to the notice of the
Chairmgn » f£or his approval. The cheques for salary of
staff are signed by the principal and teacher member of

Ve o®

A3 per the aféresaid. the nominee to the Chairman is
required to function in some situations where the Chairman
of the VM is otherwise busy and the matter mginly relate‘\-?;/
to the functioning Of the Executive Committee of VMC which

xne also need SUE approval of the Chalirmane, wherein the
in :

. Chalirman of the Vi was/(any way not able to functijon as such,

£ingl decision was to rest with the Chalrman and it was the

Chairman alone who could make recommendation for transfer of

any staff wmember to the competent guthoricy. In this sitiajtion
the reconmmendation of the nomimnee Chairmgn cannot be construed

such recommendation of the Chairmane.

16, As regards the recommendations of the Principal there
was no move from the side of the Principal. There was no
complaint against the applicant whatscever, from the side of

third respondent in fact the recommendations were called from
v219
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her in the shape of comment on some communication which

remalns undisclos Jmoved;by the fiftn respondent, thus,

it would be safe to concluje that even the Principal

did not make any recommendation for the transfer of the

applicant as envisaged im para 5 (i) of the transfer guidelines.,

Thus, the reguirement of 5 (i) of the transfer guidelines have

not been complied with.In this view of the matter it could

not be congtrued to be a case of transfer on administrative

grounds as per para|5 (i) as contended and pleaded on behalf

of the respondentss

176 The submissions of the learmed counsel for the appl icamt

that the options suﬂmltted by the applicant for his normal
transfer as per the pruvisions of the transfer policy have
tiotk been taken into ‘Lccount has sufficient force for the

NN
reasodgthat the codg%wﬁ;stand of the respondents 1is that
Sy . .
S !l‘. :
the transfer has been made in pursuance with the para 5 (1)
Ry //"

/ . !

N
St

. of ﬁhé piansfer guidelines and as per the recommendatjions

0§:§%§ious asthorities on administrative ground. The

regpondents cannoet approbate and either the transfer could
be said to be in the normal ¢ourse or it is in administrative

ground. Not only this there has been a positive recommendation
from the side of the respondent no. 2 who was nefther required
nox” askéd to submit such recommendations, were for transfe;ring
the applicant on administrgtive ground out of the region and
sucﬁ recommne ndat 1an ij the very basis of the transfer. It

is not understocd how the respondents have stated in the reply
that the options submitted by the applicant were dully

considered. In this Jiew of the matter the contentions of the

respondents stands repelled.,
0 020



@ aq 20 oe

18% Now the another significasbquestion remains to be
examiped is regarding the ground of attack that the impugnead
transfer order has been issued due to the malafide of the
respondents no. 3 and 5. This Tribunal is aware as regard

the strong evidence required for arriving to the conclusion

of malafide, 1In the instant case there are certain event§
which need consideraticne Firstly I shall take up and narrate
the varioug actions of the fifth respondent. The fifth
respondent is a nomince of the Cnairman; His functién have
already been explained in the aforesaid paragraphs. In the

presemt Case, the nominee of the Chairman ' has been informing

to the Primcipal regarding the certain inefficiencies indisci-

£
DOE \
teaCh;rg~@nd other conduct of the teachers. the matter was

)

required'to be projected by the Principal of the sehcol and

!y

disciplinary proceedings. It is seen from the records that

the Principal has never writben. or mgde any complaint regarding

the working of the applicant. Even it has been admitted

in the reply as well as at the bar that appl icant has been

working efficiently and there ig absolutely nothing adverse

against hime Nextly the respondent noe 5 has been directly
writing to the higher auwbhorities regarding the breach of
conduct, recommending transfers etc. Whereas he hags no roll
to play in the transfer or other matters except to the extent

of para 36 of the Education Code. It is also seepn that even

..021
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DO letter was written to officer on special duty vide letter

dated 31/05/2002 |at page B of the file for taking action

on the various complaints against the applicant.

It was

not part of his duty in relation to any of such mgtter but

he has used his offices for certain extraneous reasons.

The regpondents have talked much that certain false complaints

vere made by the applicant against the Prineipal.

I find

that the applicant has not been informed of any such

complaints or any |of his derxeliction im hig working. On

the other hapd directions were issued to the Principal

for workimy as per the procedureg-ix'sm& on his complaintse.

The respondent no. 5 has been complaining that the applicant

shoulgd desist from sending him advanced copy of his complainrts.

' Cog}‘gx‘% ved any misconduct oOr gn .act of indiscipline,
A U%

\
)
e

e

.Sending of advance c¢cOpy of any cOmplaint cannot be per se

Even

. ,tﬁe) €elntral Vigilance Commission has issued directions that
ad‘;éﬁée copy ofthe cmplaintSﬁmaY. be directly sent to them
by

'arga'./éuch act would not attract 'discipl;l.naxy action.

19. I would also like tC take the note of subsequent

behgviouyr of the respondent noe Se-

Notices Dasti were sent

for Sservice on him but he refused to 'accept the same and this

fect is sypported by an affidavit. He has not filed any

affidavit to refute the allegations made against him in the

origimal applicatlon in para 4.5, 4.9, 4.12 and 5 (b) etc.

It has been sgpecifically mentidned that the respondent no.5

cont inued te harass and tortures the staff members of the

Kendriya VYidyalayps. The transfer order was got issued

—
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through rescondent no. 5. The sequence of these events if

feag together would go to so that the contention of the
learned counsel for the respondents that the impﬁgned transfer
order has been made due tO the X malafide of respondent no. 5
is well founded. Otherwise also pleadings of mala fide against

rgﬂygﬁn@ins unreplied and thus deemed to be admitted (AIR 1964
3 o

20¢ As regards the action of the-3rd respondent, her
cémments inPersuance with the letter isswed from the head
quartersclearly indicate that she having something in her
mind against the applicant, listed the allegations/findings
of gullt whieh indicates that the same cover a long period
and mugt have been there in her knowledge-but she did nacot

inform the applicant at any time. She has not issued any show

- cauge to the applicant at any time. He was also m#k never

ST
r } ::\ B

\

- f7~;:'é’s§t\1‘e\d with any warning and the comments were eoming out as
2 polt: from the blue und that too when she was asked to submit
R L
Vol e
Al

her )Colments on certain secret complaint made by the fifth

o

The complete action seems to have been got done

whom the azplicant hed made complaints but everything was being

projected thuoough the fifth respondent. The fifth respondent
not only give coverage to the 3rd respondent but also to theA
matter as 1if he was directly affected by his complaints. It

is difficult to understand as to why a person.will act for
another without there being some common object or the céllision.
In the circumstances it would be safe to conclude that there

was mala fide on the part of 3rd respondent also.

I cannot abstain from pointing out a vital factor in

- -vegept case; the action of 2nd respondent is also very

e 23 ]
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)

s he was never asked to submit any comment

on the compiaints/re onmendations made by tne nominee to Chairman

regarding transfer of tne agpliCant on administrative grounds.

The 2nd respondent Rot only acted witnout tne jurisdiction since

ne was neitner required to make any recoxmrendations nor asked:

for giving any comme bt for transfer on administrative ground. K

the region wnich was
Cnairman or even the

for transter tO any E

he reconmended tne t: ansfer in public interest and even outside

not even pro;ected by tne nominee to. the

principul wnose reconmendations were only

1-. 2

:lace and not outside tne reg ion. Tne '

quest ion arises as to wnat should be tne presumptj,on in case

an authority who is 1
the way to support ti
collision of the res

ruled out.,

. |
In the last,

fer order is pu

l
within the purview Q

4 have attracted invoked

Even most .of t.hem ta

applicant.

1ot required to act but has gone out of
ne 3rd responcent. 'l‘ne possibility of tne
pondent witn the an respondent Can ‘not be
the isSue ’in ‘regaré to.-wnether" the ‘impugned :
nitive or not is be mg examined. f- If the

nts of tne Principal suhmitted vide letter deted 19 7.2002

reveal tnat most of the acts' could fall
£ mis-conduct and misbehaviour and would

. impos it ion of
of proVisions relating to tne/pena ties.

" The similar 15 positio “from the lette"{ dated 9. e.zooz

(Annex. &/7) originating by tne :2nd}re'spondent_‘even tne transfer

g file the very J.nit

' plinary action and

al noting was‘ jric,;inating ; ’or tak:.ng disci- '

: perhaps tnat "would nave"bee_n?a r‘ight course

‘but t he complaint/tnings subsequently changed and ; since the :

transfer was to be
proosedings,

purview of para 5 (

a also conSidered e

NI

the magter was plarmﬁ to be :

.“!;,]’

ised - as a snort'cut to:'“ he disc:.plinary

i) of tne transfer guidelines

!Pedient keeping in view tne cut of date

N . .24 e

ntamounts to the fmding of guilt ‘against tne :

SRt

letter dated 09 7 2002 are closely scrutinised. B
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' 31.08.2002 wnich puft

_ jtnat date.. Tnus,

o impugned transfer order is pun:itj,ve infsubstance

mlaw on' this '

‘ - . m point is well" settled by:{-"the .pex Court as. well -as by,

otner autnorities tnat punitive transfer, causesstigma and

the same is not J.e,ga""" sustainab'e

22. An order of: transfer wnich isused as a cloak for e

punishment: ‘will be a mala- fide exercise Of p0wer.v 'r-ne'reason Ny

-is obviOus. Punishment: is imposed on an euploryee for mis~ “;’?".'

\conduct. If tnere are allegations of misconduct against

-an employee the proper course is to take steps for initi@ing

e ind b e

.disciplmary proceedings. 'rhe transfer of sucn an employee

caanot be in J.nterest of gOOd administration for tbe simple_

reason tnat there will be ‘@ real lileelihood of furtner mis=
tfg‘* nduct by him at the transferred place and also because he
TP \qsc‘ pes the penal sanction which has. been engrafted in-semice
R

72 ! _(‘
’l)aw) in publ ic service. A tnougntful steady _..of:;tne pri_nciple

——

There's no power to transier by way of punisnment.' Tnus the
transfer order is not sustainable ‘in~law. ,on_tnis co&nt.,:_eﬁﬁ::v:-

23, " The contentions of the learned counsel for tne applicant

that the transfer of the applicant nas been made in mid of the

academic sessionhas also substantial force since tne respon- _

dents have not been able to ;Lndicate regarding any urgency

of the sane, however, this ground has lost significance in

view of the -aforesaid conclusions. The otner grounds and

counter contentions on behalf  of ‘the parties are not required a
N to be further examined since .the transfer order is not sus= I L

- S—
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teinable- as ind iCated above'. It may be pertinent to point o

out.nere"_ that in view of tne peculiar facts and circumstances

of this case it

became iuescapable and a corporate well had

to be lifted to meet the endsof 3UStiCe. e

P

24, Before parting with this case. I am constrained to

observe that the required records have not been made available-.

in origj.nal.' TIIe recorﬁs/transfer file submitted for perusal

of thisg Trib.ma contams letters/correspondence from nere

- and tnere without any relevance/conerence. Most of tnem
have neither bee\n referred in the note sneet nor shown to

have' any relevancy to the natter. It was specifically

pointed out to the learned counsel for tnlef‘ respondents that
the file/records| submitted were not arrnnéed properly. He
submitted that file was received as such.

of some fabrication can not be ruled out wnich can be smelt

Even the possibility :

oy from sequence of |notings dated 3.10 .2002 and next indicated
‘i o,

Ao \to\\be of 1.10. 2002. ‘l'he file does not contain the copy

ofpl \etter of nominee to Chairman on which the case was
)‘ } '\ )
e ’dgiginated.

to/ see that necessary ami needed assistance woald fortncome

1 hope the respondent no. 1 shall take steps

to the Tribunal to avoid undue burden on the 'rribunal for

The - unsavoury s ituation

proger adJudicat:!‘.on ‘of disputes-.

can be avoided ifl: a Particular officer responsible i_ *»t:cw FouD

Ty

ass ist »the;counse ' apuearing for them, is equipped with nece-

ssary Getails and J.nstructed properly.

25, In view of|the foregoing, I find tnat respondent no.

3 and 5 felt annoyed and irked against the applicant and got
issued the impugned order witn the collision of the higher

2 authorities including the 2nd respondent. There 1s ample

oo 26 oo
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‘justification for holdrng that the impugned order is tainted |

with mallce & colourable exercise of powers. | I am recording

this flndlng with tne full’ awareness that a fairly reliable

degree of proof is needed to br;ng him ﬂ allegations of bzas |

and malxce. _ o

. 26, holdxng is that the impugned order dated 18 10.2002

(Annexure A/l) is tainted witn malice and is colourable
exercise of power, the sa.me is unsustarnable anri lis hereby
quashed with all consequential benefits. mglieving order
dated 21.10.2002 (Annexure A/2) also stands quashed. The
Original application stands allowed actordingly. Howe v,
in tpe facts and circumstances of the case I make no order

as to costss Rule issued is made ebsolute. ’

iThe controversy lnvolved in tnxs case ls identical to

r’)

fthat of Delis NO. 283/2002 (supra), except that in this case

"j;he applicant has been transferred to Rajouri in Jammu

region there is no post of TGT (Sanskrit)>5ubject wnich

the applicant holds. On 23.09.2002 the. post was filled

but as on 1.10.2002 a clear vacancy has. been indicatedC}s
per note-sheet dated 1.10.2002. There-isAalso a’telegram
in the file which inﬁicates that‘tne same was received on
19.10.2002 and was available in the offigé of 3rd respondent
on 21.10.2002 Dbut still tne applicant wﬁs reliéved to

join on a non-existent post. 1In anyicaSe the impugned order

‘as it is can not stand in such situation. However, it only

reflects the negligent/casual functioning of authorities
and following the aforesaid decision and for the reasons

stated therein, thig Original:Application is allowed in

»W“NXrWEPe terms set out therein. The impugnéd transfer order

- ee 27 ..
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dated 11,10.2002 (annexure A/1) and relieving order dated

21.10.2002 (Annexure A/2) are Nereby quashed with all

conseguential benefits,

However,

in the facts ang circum=-

stances of the case, I mgke no order as to costs.,

issued is made |absolute.

Rule

The Registry is directed to send . a copy of this order

under the seal | and signature of the Registrar to the

Commissioner, Kendriya Vidyalaya Sangathan (Kvs), 18

Institutional Area, Shaheed Jeet Singh Marg, New Delhi

directly for making nim convenient to take action on

the Observation| made in para 24 ibid of the order.

sa/-
( Jx.Kaushik X



