IN THE CENTRAL ADMINISTRATIVE TRiBUNAB j:/é
JODH[{’UR BENCH, JODHPUR

0.A. No. 10272002

DATE OF DECISION___ 13 .11.2002

Sumendra Raj Mathur Petitioner

f’ Mr ,.B.P. Mathur Advocate for the Petitioner (s)

Versus

Union of India & Ors. Respondent

\/;Emm B.k. Mehta
7 RS

Advocate for the Respondent (s)

The Hon’bie Mr. J.K. Kaushik, Judicial Member
The Hon’ble Mr.

i.

1. Whether Reporters of local papers may be allowed to see the Judgement ?  No.

2. To be referred to the Reporter or not ? Yes.

3. Whether their Bordshilps wish to see the fair copy of the Judgement ?

4. Whether it needs to be circulated to other Benches of the Tribunal ? ngs— AL

Yes.
i /

( J.KeTKaughik )
Judl, Member
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CENIRAL ADMINISTRAT IVE TRIBUNAL,

- JOOHPUR BENCH, JODHPUR
QRIG INAL APPLICADIION ND.s 102/2002
paTE OF RbER: _1J]]-2002
Sumendra Raj Mathur son Of Late Shri Laxman Raj Mathur,
resident of UIT Colony, House No. 206, Pratap Nagar, Jodhpure.
oo dAPPLICANT &
VEERESUS
/‘f{
4

l. Union of India, through the Secretary,
Ministry of Defence, Raksha Bhawan,

Government of Indis, New Delhi.

2, Garrison Engineer (iArmy),
Muitan Lines, Jodhpur.

3. Headguarter Chief Engineer,
Jaipur 2Zone, Power House Roag,

Bani Park, Jaipure.

4. Army Headguarter isngineer in
Cnief Branch, Kashmiri House,

New Delhi.

5. ‘Cnief Engineer,
Headguarter 3.C.,

ing ineer Branch, Pune-411001.

v o JRESPONDENTS o

"B THE APPLICANT : Mr. B.P. Mathur, Advocate.

e PO ,,THE.' FESPONDLE NI'S H Mr. B.R. Mehta, advocate.
’ CIRAMS ' .

THE HON'BLE MR. J.K. KAUSHIK, JUDICIAL MEMBER
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PER KAUSHIKS JUDICIAL MEMBER

Shri sﬁﬁghdra Raj Mathur has challenged the impggned
order dsted 1lth March, 2002 (Annexure A/1) by which the case
of applicant for cempaséionate appointment has been rejected.
The applicant has further prayed for seeking a éirection to

-grant him employment as per his qualification.

2. The brief facts as narrated by the applicant in pleadings
¥ of . this case are that the applicant is sch of late Shri Laxman

Raj Mathur. Late Shri Laxman Raj Mathur was employed on the posi

of Charge Elec;rician and expired in theiyearVIQBB (wrongly

mentioned as 1980 in para 4.2). at th3tcime the applicant

was Of about 20 years of age. it nas also¢ been éﬁbhitted

that an applicationvwas supmitted on 12.07.1988 by tne mother

of applicant to the respondent no., 2 ¥ keeping a suitable post

for employment wnenevér he becomes eligible for it. ©On becoming

mazjor in the year 1991 another application was moved in this

matter. The department called for the complete papers in
respect of the applicante. Thereafter the matter was reminded

IP S . : P s
i W@@f\a nunber of times and it was only on 17.05.1996 an’ information

g ® .Y . "was given that the matter hag been sent to the respondent no. 4
T

PN

%3: his concurrence. Certain further infofmation were called
d vide letter dated 25.08.1998 the case was turred down by

a non—speakihg order(ywhich was challenged before this Bench

of tge Tribunal vide O.A. No. 177/1999. The sanmé was disposed
of vide order dated 25.09.2001 with a direction to the responde

to consider the case of the applicant afresh within a period of

b

)////’ o ee 3 ...

(gk 3. months. Thereafter, the case was considered and has been
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rejected vide impugned order dated lith March, 2002 {(annex. a/1).
3. The Original Application has been filed on multiple
grounds, set out in para 10 ( a to h ). It has been mentioned
that tne rejection of the application of the applicant for
grant of compassionate appointment is illegal, arbitrary and
without any basis. At the time of death of his father, the
applicant was minor and after attaining majority age he imme-
diately applied for the same. His case was duly reconmended
by the Subcrdinate Authority and the claim was accepted. They

Y have no authority to reject the case despite completing all
formal ities and in dire need of appointment, the appl icant
has not been given the appointment. No réason has been

indicated for rejection of his claim.

4. 4 Jetailed counter reply has been filed on behalf of
the respondents wherein it has been specifically submitted
that the case oOf the applicant was considered atresh in the
light of direction of this kKon*ble Tribunal vide order dated

25.09.2001. The competent authority has passed a speaking

order dated 31 May, 2002 (annexure R/1) but the same has not

o~ ANy B . " - . o
RN fﬁiﬁ; been challenced by the fapplicant. It has been submitted that
SR T ‘ :

there is a contradiction as regards to the age of the applicant,
F% one side he sald that he was minor and other side dindicated 20

U, S
years of age at the time of ‘deathi-ofliis father. He has

also averred that t he Government servant died on 24.05.1983

i.e. 14 years égo as such the need for immediate assistance

and crisis is lacking in this case. The deceased Government
sarvant was survived with one daughter and two sOnsa %@@f@eceam
Govt. servant's family received an amount of Rs 87,491ﬁ;as

terminal benefits with present family pension @ ks 1359/~ per
e o ee 4 o,
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month. They are in possession of a house. The widow of the
deceased Government servant is serving as Assiétant Teacher in
State Government and earning about B’ 10, 000/= per month, therefc
family cannot bg sald to be in penury condition or without any
means of livelinood. The Competent Authority has considered

the complete matter in detail and found that it was not a
deserving case. Tne QOriginal Agplication, therefore, may be

dismissed.

5, Mr. 3.P. Mathur, learned counsel for the applicant sought
j’ gime for filing the rejoinder but no rejodinder has been £iled.
The case was listed on 01.11.2002 and with the consent of learne
counsels for both the parties, the case was finglly heard at
admisgion stage and order wés reserved. A specific query was
projected to the learned couwsel for the applicant as to what
fie nas got to say abOout the averments made in the reply wherein
it has been:staged that the mother of the agpliéant is in

)

employment and getting about ks 10, 000/- per month, $Since the
same remains un-refuted as neither any rejoinder has been filed
nor any additional affidavit has been filed on behalf of the

The learned counsel for the applicant tried to

CLO . o . apylicant
w8 lae=track the matter and submitted thatbi~ disclosedthis
e AR . : ) i
: ‘;faét in the earlieyr Original application filed on behalf of

j? S *“7

. 4,§§e same applicant;, Per contra, learned counsel for the respon-
S L:‘/'f/v .

Nl winZdents {has strenuously contended that there has been a deliber-

T e

ate and intentional concealment 0Of material fact having direct

bearing o6n this case in as much as the applicant®s mother is

gainfully employed as Assistant Teacher and drawing about ks
byt it i

10,000/~ per monthknas not been disclosed in the pleadings. As

S?X regards his disclosure of this fact ) in the previous 0.A. he

/ . -05 . e
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he did not know about it and has submitted that the QOriginal
Application to be dismissed on the ground of very concealment
of the fact as the applicant has not cOome before the Hon'ble
Tribunal with clean hands. In addition to contentions taken
in the reply to the DJ.A. he urged that firstly the family of
tnhe deceased was not at all in indigent condition, secordly

by now about 14 years have elapsed and the family has survived
and there was nc necessity fof granting compassionate appointe
ment since the family has survived for such a long period and

there was no sudden crisis as alsc the family was not in

,‘IQ

destitute. He has also submitted that the case of the
apglicant nas been righntly rejegteﬂ since the means test is
not satisfied, The very objeet of providing such ameliorating
relief snould not be taken as opening an alternative mode of
recruitmeht to public employment. There is no necessity for

carrying out any judicial review in the impugned order even

though the order dated 31 May, 2002 (Annex. R/1) which is
main order has not been challenged in this Original Applicat i

Mr, B.R. Mehta, learned coungel for the respondents has places

heavy reliance on the judgment in Umesh Kumsr Nagpel vs. Stat

s, of Harivang and Ors., 1994 (2) sLr 667 delivered by the Hon'd

Supreme Court.

3

On the other hand, the learned counsel for the applicamt
as stressed that t he factum regarding the employment of the

nother of the applicant was very much disclosed in the earli

D.A. and tne matter was Kkept pending by the respondents for

long period.. The restraint of vacancies also canndt come 10
the way Of compass lonate appointment. The Authorities
ir

o s : s g e
are required to see the economlc COnditions o the family

such cases. He has also submitted that the main-order is

dated 1lth March, 2002 and not the order dated 31 May, 2002

[ =l

~ . . ~re . e also
since his case was closed by the impugned order. H
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placed heavy reliance on the judgement in Umesh Kumar Nagpal’s

case (Supra).

7. I have considered the rival contentions raised in this
case and have carefully perused the records of this case. In
the interest of justice, I also called for the file of J.a.
No. 177/1999 which was filed by the same applicant before
this Tribunagl. In that O.A. an additional affidavit was also
filed, there is no mention regarding the employment Of the
mother Of the applicant.  On the other hand regarding the
Tamily position, the‘ground {(g) in the eariier 0.4. as well
as in the present J.4. is material and the countents of the

same are extracted as underz-

"{g) That the father of the appellant was emploved on a
low paid post and after his death it is very diffi-
cult for the mother of the appellant to maintain
nerself and her family out of the meager pension.
The family is in real hardship and harass for want
of employment to the agpplicant and it is in the
interest of the justice thnat t he applicant is
provided compassionate employment.®

‘The perusal of the aforesaid clearly reveals that it
has been specifically said that the source of income is only
meager_family pension and there is not even gn iota of dis~
closure regarding the employment of the mother of applicant.
It hardly needs any emphasis as regaréé the availability of
an earning member in the family of the deceased that such
fact is very materlial in the matter. Thus, I am Of firm
gpinion that the applicant has not cume with clean hands
and the materiagl fact has been concealed from this Tribunal
and t he Original Application deserves to be dismissed on thnisg

count alone, however, I would also examine this case on merit.

8+, The contentjon of the learned coungel for the respondent

§_ g™
LR 7 Ty




o | /i3
'1’ . Ay H b
Y 7 ¢ e
that the family of the deceased has survived for 14 long
yeals and tnere was no need for any appointment after such
a long period. There 1s a force in tnis contention and the
issue has already been examined and decided by this Bench of

the Tribungl in Q.A. No. 145/2002 (Gsp§; Singh vs. U.D.L. &

Qrs, decided on 25.10.2002 by a Bench consisting of Mr,
"that case
J.K. Kaushik, Judicial Member. ;h7(<reliance has been placed

on the Apex Court's judgements in Sanjay Kumar vs. State Of

Binhar and others (2000) 7 sCC. 192, Birector of Education

i# (3econdary) and another vs. Pushpendra Kumar and others

g (1998) 5 sCC 192, Life Insurance Corporatjopn of Indiag vs,

Asha Ramachandra Ambekar (Mrs.) and another (1994) 2 SCC 718,

Jagdish Prasad vs. state of Bihar and another (1996} 1 scc 301,

and _in State of U.P. and others vs. Paras Nath, (1998) 2 3CC

and has been held as underss

“14, 30 far, legal position is concerned, from the above
cases, it is amply clear that even 1in cases where

a person is minor, unable to apply, the Supreme
Court has held considering the underlying object of
giving appointment on compassionute ground, that
the family does not suffer due to the death of
bread=earner and the family survives. If the family
has survived in gpite of death of bread-earner,
there is no dire need toO extend the benefit of
compassionate appointmenc. Such a provision, in
the light of the aforesaid decision of the Apex
Court, cannot pe held arbitrary or unreasonable.

As 1ln the instant case, the application was made
after 17 years after the death of t he government
servant, it canndt be saidthat by rejecting the
application, illegality has been committed.

15, From the foregoing reasons, the original application
. fails, being devoid of any merit and the same is
hereby dismissed in limine at admission stage itself?

f have no reason except to un-hesitagntly follow the same.

9. 4s regards the case of shri Umesh Kumar Nagpal {(supra)

on which the reliance has been placed by both the learned
%/ oos s g
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counsels, the Apex;Court has taken note of the object underlying
the rules providing for agpointment on compassionate grounds ahnd
has held that the Government or the pubplic auénority concenred
has to exainine the financizl condition of the family of the
deceased and it is only if it is satisfied, tnat but for the
provision of employment, the family will not be able to meet

the crisis that a_job is to be offered to the eligible member

of tne family. 1In that case the Apex Court was considering

the guestion wnétner appointment on compassionate grounds

coulé only be made against the lowest posts in non-manual

and manual categories. 1t was observedi-

“The provision Of employment in such lowest posts by
making an exception to the rule is justifigble and wvalid
since it ig not discriminatory. The favourable treatment
given to such dependent of the deceased employee in such
posts has a rational nexus with the object sought to
‘be achieved, viz, relief against destitution. No other
posts are expected or regquired to be given by the public
Tautnorities for tpe purpose. It must be remembered

in this connection that as against the destitute family
of the deceased there are millions of other families
which are equally, if not more destitute. The exception
the rule mgde in favour of the family of the deceased
emgloyee 1s in consideration of the serviceg rendered

by nim angd the legitimate expeckations, and the change
in scatus and affairs, of the family engendered by the
erstwnile employment which are suddenly upturned,.®

It was also ilmpressed that appointments on compassicnate

~‘grouﬁ& cannot be made grERK made after lapse of reasonable

period which must be specified in the rules becgzyse the right

to such employment is not g vested right which can be exercised

at any time in future.
for respondents
Learned counse%(has also drawn my attention to paragraph

6 of the decision where it has been indicated:

"For these very reasons, the compassionate employment
cannot be granted after a lapse of reasonable pericd
which must be specified in the rules, The consideration

E%S//// for such employment is not a vested right which can be

s 9. ..
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exercised at any time in future. The object being to

enable the fam1lj to get over the financlal crisis
which it faﬂes at the time of the death of the sole
breadwinner the compass ionate employment cannot be
claimed and offered whatever the lapse of time and
after tne crisis is over.®

In the said case, Apex Court has considered the

earlier Jwigment in 3mt,. Sushma Gosain & Ors. v, Union of

India & Ors., 1989 {(4) s¢C 468. It has been observed that

said judgment has been misinterpreted to the point of
distortion' and that it does not justify compassionate

employment as a matter of course.

10. The perusal of aforesaid discussion would reveal that

the judgment in Umesh Kumar Nagpsl (supra) supports the

contention of the respondents and is of no help to the

applicant. 1In thils view of the matter also I do not f£ind
any infirmity in the action of the respondents and the
impugned order is perfectly legal and in confirmity with

the relevant rules.

11. in view of the foregoing discussgions, the QOriginal
Application deserves to be dismissed being devoid of any

merit énd also on account of concealment of material facts
- ' ' ) 5€¢¢w
and the same is hereby dismissed with cost. amount of &s.

o 2

lOOO/m'payablé by the .applicant to the respondents within

-a period of two months from the date of recelpt of this

order

i 5D

{ JK- KAUSHIK )
Judicial Member

Kumawat



