IN THE CENTRAL ADMINBTIRATIVE TR IBUNAL

JODHPUR. BENCH ; JODHPUR..

Date Of Order :-g3,10,2002

Q.he NO, 22372002,

L. 5. Bhagora &/0 Shri Marta)l Bhagora, aged about 55
Years, R/0 (tr. No. 4, Postal Coloay, Dungasipur, presemtly
working @i the post of Asstt ., Superintendent, Post Offices
{South) Dungarpur, Rajasthan,

LR -] A«QPLEE‘NT.

VERE&SUS

1. Unicn of India through the Secretary, ministry of
Comunigaticn, Department of Posts, Dak Bhawan,
~ New Delhi,

2., The Pest Master General, Rajasthan Southern Regioa,
AJuer (Rajo «

3. Shri Raiji Lal Heena, :aupermtenaent of post Cffices,
pungarpur (Raje) «

4, Shri mota Ram Megnwal, Asstt. Superintendent of post
Offices, Office of PG, Southern Regicn, Ajrer(Raj.)

os e RESPNDENIS |

ML, 5. K, Malik, counsel fer the applicant.
Mr, vinit Mathar, counsel for the resgpondents.

COR AN

Hom*ble Mr. Gopal Simgh, Administrative Member,
Hon'ble Mr. J, K. Kaushik, Judiecial msmber.

t SR DER 3
(per Hon'ble Hr, J, K. Kaushik)

L. 5. Bhagera has filed this 6rigiaal Applicatica
wader Section 19 of the Administrative Trikunals Act,
1985, far @eki&’xg a éirectien to quash the impugned
emo dated 23.07.2002 (Annexure A-1) ang also to Letain
the gpplicaat on the post of 45p, South Sub Divisglon,

at bungarpur till completion of his tenwe.
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2, The facts Of the case,as narrated in the Oa are
that the gpplicant was allowed o own request postiag,

o the post ©f ASP at Dungiarpur, South Sub Divisiocn,

in June 2000 end since then he is working at Dungesrpur.
The applicant has been under comstant REXASZMEXE harassment
by respondent NO., 3; who ha8 always demanded money from
the applicant and also put pressure that he should take
brike from the employees and in turn give him the sane,
The e&pplicant expressed his imability to adlere to the
same. The applicant was given adverse remarks by respaadent
No.3, being reporting authority and the sane has been
communicated vide order dé’ced 18.06.2002. A representation

has keen nade against the same giving full detadils,

3. The turthex'. case of the gpplicant is that he was
asked by the 3rd respondert to remain at Huadguarter

and &N enquiry was conducted egalist nim without even
igsuance ©Of the Chargesneet, His gtateimat wes teken

o 23.07.4002.  wWith ulterior motive, number Of complaints
were made to Respondent Ne., 2 ol which the impugned
transfer order dated 23 ,08.2002, transferring the spplicant
from Doongarpur to Beawar, has been issued. The order

has been issued with coanivaince: . . with Respoadent io. 2
due to malafide of the respondent No. 3. The applicant
has not completed the tenure of four years as per transfer
poliay. REXXQIEXKXKARIOIEXEXIXK AMHXEA XK XS XHRBXAA KKK

4. The Original Application has been filed an maltiple
grounds i.e., the transfer has been made due to the

Q)x complaint of respoadeat Ho, 3 and thereby it is the

N
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ontcome of malafide intentiom, without a dhargesheet,
inguiry has been coaductad and the representation against
the AR has not been decided, the gpplicant is a diaketic
patient and his wife is also working in medical departeent
in poomgarpur pistrict. The normal tenure is of four
Years whereas he has complated two years. He haSkXipeen
transferxred just for csusing harassment. There is a
government policy that husband and wife should be .g';csteé
at the same place. But without any adwmlnistrative interest
he has been transferred ia isid of tenure,. There is no
publigc interest iavolved and the the public interest

ig absent in the impugned order , ete.

S, kegpondent Ho., 1 to 4 have filed the couuter
reply to the Origimal application and have cantraverted
the facts amd grounds mentioned in the DA. An additiamgl
afridavit has besn f£iled by the respondent No. 3 refutiag
the allegations of maldafide, It has been a.ven:ed that %
the matter regarding adverse remack is beihg looked oy
the coupetent authorlty as per the Rules. HMerely asking
an official to remaim at the particular headquarter
cannot be cunstrude to be malafide. Asregards the

plea of the enguiry, it was a preliminary investigation

. conducted regarding the appointment case of EDMC,Khanari,

There was no question of igsuance Of any chargeshset,

The allegations of bribe is false, baseless and unfounded.
Respondent NO. 3 has never written any letter to Respomdent
No. 2 for- shift ing the gpplicant from Doamgarpur.,
Respondent No. 3 has nothing to say in the mattér, s ince
he has no role to play s0 far as traasfer of the

spplicant is comcerned. The trans fer order has been
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issued by respoadeant Wo, 2, It is for the departint to ;
coasider the exigencies of service in the public interest

and policy and guidelines are for the smooth functioning

of the adxaizaiétration. If adninistrative interest and

the exigencies of service dewand that a particular

person is reguired to ke trané ferxed frow a particular |
place, the same can be done by the competent authority '
and it my;:fway»be poss ible to Keep husband and wife

at one station, Hence the action of the resgpondents is

abs olutely just and proper. The OA deserves to be dismissed

with no order as to ¢costs.

‘5. | A rejoinder has been filed on behalf of the
applicamt almost reiterating the facts and grounds meationed
in this Oa amni certagin letters Xmekwdkiyg giving detalls

of subseguent events have been placed on record alongwith

the rejolnder to the reply.

7. We have heard the learmed ¢oumsel for the parties

and have carefully perused the record of the case.

8. The main eontention and dgroeund Oﬁ\”i:he attack

by the learned couugel for the spplicant has been on the
point of malafide. It has been argued that the transier
of the applicant has been got issued at the instance of

respondent No. 3 who has been harassing the applicant

~ and wben the applicant did not act as per his desirce,

the last weapon of oukting the applicant £ rom Doengarpur

has been adopted. The 3rd respondent with malafide
engineered
intention/smgrxsa the complete case and made complainmts

e D
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to respondent No. 2 who has transferred the applicant,
In support of his econtention, the egpplicant has submitted
that he was asked to remaln at Headguarter and an inguiry

is conducted against him without issuance of a charge-

sheet, the AR of the applicant has been speiled, the transfex

has been made in clear violation of the mandatory rulss
where the tenure is said to be of four years. The
Instructions of the Central Goveriment for kesping
nusband and wife togetier has been thrown over Board.

He has also imvited our attention to Annexure A-10 to
A=13, in support of his contention regarding the wmalafide.
On the other hand, learned c¢oansal for the respoadents

has reiterated the averments made in the rgly tothe
Original Application and has submitted that the transfer
of the applicant has been made in the interest of
administration and due to the service exigencies, the
applicant was transferred agalnst a vacent post. As
regards the malafide , Annexure A-ld to A-13 do not show
that there is any wmalafide. Even the so called iaquiry
is nothing but a part of the preliminary enguiry conducted .
in regard to the appointment of ane of the EDMC. He has
submitted that there is absolutely no malafide even o

the part Of Respondent No. 3. Respondent No. 3 1s net
the transferring authority and tneré ig no allegatiaon

of melaflde against respomdent Ko, 2. Raespondent nNo. 3
fhas alsofiled an addi®ional afiidavit and denled the
allegations of malafide., AS regards the Keepi‘ig huas band
and wiie tegether and regarding the tenure, the instructiow

guidelines are directory im nature and are subject to the
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service exigencies. In the present case, the applicant's
transfer is meither tainted with wallce nor issued
in colourakle exercise of power. This Tribunal will mot

like to interfere with the impugned orger.

9. We have given our anxious coasideratiou to the
pleadings and the rival cantentiocns pat bkefore ué. The
catenticn of the applicant 5 that the impmgned order
has keen issued malafidely, does not have ally basis.
Inasmucn as the é'applicantj?ﬁas'ﬂartéted that certain
camplaiints were made by respondernt No.3 to resposdent
No.é, but neither a refercnce has been gilven ©f saie ner
avallable
a ¢opy Of the sane made idkxiixbe tO us. AS regards
Annexure A-10 to A-13, none 0f thein support the contenticas
of the applicant, The position regardiing the so called
inquiry has been wade awply clear. It is settied law
that a trans fer wnich is an incirdent of service not to
be interferred with kik By the courts uniess it is shown
to be elearly arbitrary or vitiated by mamlafides or
infraction of any professed norm or princCiple governing
the transferl (Abani Kahta Ray vs. State of Orissa, 1995
& Supp (4) 5CC 169 ). &4s reygards the malaiide it may be
easy to allege malafide but difiicult %k to prove. The
nature of evidence to establisn malafide has to be strong
and convincing (State Of UP., vB. VN, Prasad (Dr.) 199 5

Supp (2) SCC 151) .

10. The law is well settled by now as regards the
posting of Ruda husband and wife together. The instructions
provides that as far as possible husband and wife should
be kept together. as z:eéards the tenure of a particular

%Vpost as per Para 59 of p&T, it hss been provided that

|
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the tenure Oof Assistant Superintendent of post Office
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should not permanently remain in the saile divisioen oy
the sub division, as tie Cade may be, Or &t the same
post f£or more than four years at a tise. Thus the
tenure i3 not fixed one rather the maximum tenurs in
the same division/sub division can be of four years and
one c-euld be transierred even pefore the completion of

the tenure, if the same 15 reguired ia the interest

of administration, However, these Guidelines/instructioas

aie only directory in mature and in the present case, no

violation of ainy statutory rules has been complalned of,

11. In view Of the foregoinyg digcussions, there is
ne force in this Original Application and the same
deserves to be dismissed. The Original Application is
hereby dismissed with no order as to ecw8ts, The ikterim

order granted earlier stands vacated.
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( Jo Ko KAWHIK ) ( GOPAL SINGH )
Judicial Hember _ Administrative Mewmbsr




