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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
JODHPUR BENCH, JODHPUR.

0O.A. No. 212[2b02 & M.A. No.102/2002.

DATE OF DECISION : og. 06, 2097

Smt.Jamku Devi : Petitioner
Mr.Kuldeep Mathur : Advocate for the
~ Petitioner
Versus
Union of India & Ors. . : Respondent (s)
- Mr.S.S.Vya's : Advocate for the
- Respondent(s)

Coram : Hon’ble Mr.J.K.Kaushik, Judicial Member.
1. Whether Reporters of local papers may be allowed
to see the Judgment? Vs’ SR IS
-2, To be referred to the Reporter or pet? 7/‘/3 N

" 3. Whether their Lordships wish to see the fair copy of the
. Judgment? AN

4. Whether it needs to be circulated to other Benches of
the Tribunal? 0}4)

ol [E==rE L)
(3.K.KAUSHIK)
JUDICIAL MEMBER
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CENTRAL ADMINISTRATIVE TRIBUNAL,
JODHPUR BENCH, JODHPUR

ORIGINAL APPLICATION NO: 212/2002 & M.A. N0.102/2002,

DATE OF ORDER: June 5 ,2003

Smt. Jamku Devi W/o. Late Shri Sheokanwar, aged~aboﬁt 79
years, resident of Near Government Middle School, Post Degana,
Tehsil Degana, District Nagaur.

...Applicant
VERSUS
.2” Union;of India through the General Manager.
North Western Railway, Baroda House,
New Delhi.
(2) Divisional Rail Manager,
Office of the Divisional Rail Manager,
Northern railway,
Jodhpur.
(3) The Divisional Personnel Officer,
- Northern Railway,
Jodhpur.
......Respondents.

Mr. Kuldeep Mathur, counsel for the applicant
Mr. S.S.Vyas, counsel for the respondents.

CORAM:

HON’BLE MR. J.K. KAUSHIK, JUDICIAL MEMBER

ORDER

(Per J.K.Kaushik, Judicial Member)
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'1.4.1969 to 17.7.1972 without exercising option for pension.

1/%

Smt.Jamku Devi has assailed the impugned order dt.

20.10.2000 and 28.11.2000 (Annexures’ - A-1 and A-2

‘respectively) and has further prayed for release of Family

Pension along with all conse_quenftial benefits including interest at
the rate of 12% on the deléyed bayment.

2. The brief facts of the case leading to filing of thié OA are
that fhe applicant is the wife of one Shri Shiv Karan (sic Shri
Sheokanwar). Shri Shiv Karan was employed on the post of
MSM Khalasi at Makarana in the Respondent Departn;l_ent and
while in active service Shri Shiv Karan expired on 27.5.1969.
The husband of the applicant was go'ver‘n_ed‘by‘C.P.F. Scheme as

per {he Railway Provident Fund Rules. The third respondent

" issued an order dt. 15.11.1972 informing the ap‘pvlicant to opt for

family pension as per the Railway Board Circular dt. 19.9.1972.

:3‘ ‘§This was meant for grant of option for pensionary benefits to the

widow of Railway Servant who died during the period from

Shé§ was also asked to.deposit Aa sum of Rs.1,932 (vide Annexure
A-6). | o o

3. The further case of the applicant is that the applicant v.ide
communication dt. 21.12.;972 submittéd her opfion to the
Divisidnal Personnel Officer (for short, D.P.0.), Northern
Railway, Jodhpur along with a forwarding letter (Annexunje A-5
and A-6). A copy of the acknowledgement is also annexed
thergto. The matter was reminded vide letter dt. 16'.11.1980
(Annexure A-7), In ‘1988.a'pplications'were invited for grant of

ex-gratia pension to the family of Centrai Government
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employees who were governed by CPF Scheme and who
retired/died while in service prior to 1.1.1986. The applicant
who was faced with peculiar finahcigl hardships applied for the
same on the prescribed proforma and she was granted the same
vide order dt. 24.8.1989 (Annexure — A-9).

4. Thereafter, number of rebresentations were made for
release of family pension in her favour and the same was
followed by.cerfain communications from Akhila Bharatiya
Pensioner Bandu Sanghatan (for short, ABPBS) a registered

union. The Union specifically requested the Compétent

~Authority that the applicant was entitled for family pension as

per the Judgment of various Benches mentioned therein. The

" matter was taken up with the_Pension Adalat, but the same has

“been turned down vide impugned orders dt. 20.10.2000 and

28.11.2000 (AnheXUres A-1 and A-2 respectively). The O.A. has

been preferred on leItipIe grounds intermixing the facts of the

‘case and the same shall be dealt with at appropriate blace in this

order.

5. The Respondents have filed a detailed counter reply to the

‘O.A. and have contested the case. The main defence és set out

in the reply is that the applicant was asked to su‘bmit_ her option
for family pension before the relevant date i.e. 31.12.1972 with
a further condition that if she ‘was so willing then she should
submit first the amount of Rs.1,932/-. But, neither she
preferréd any option within the fixed time nor depositevd,the
amount as directed and her representatibn preferred at a later
date for family pension was rightly rejected. The épplicant never

clalméd'family pension till the year 1998, when for the first time



a représentation was received through ABPBS. She ‘app‘lied for
e>—<-gratia pension in the year 1988 with an affidavit that she had
not applied for family .pension prior to the application for ex-
gratia pensibn .and therefore,- th~e cléim’of fémily pension is
barred by Imitation.. -
6‘. . Another ground of defence of Respondents as averred in
the reply is thqi:ﬁnnexure A-5 and A-6 seemsl to be fabricated
one, inasmucﬁ as, -Ann\exure A-é is addressed to D.P.O. Northern
.- Railway, Jodhpur andioption is said io have been .sent by
regisfered po;t, but acknowledgement submitted indicates that it -
was addressed to and acknowledged by Senior D.P.O., whereas

in the year 1972 there was no post of Senior D.P.O. in existence

e at :Northern Railway, Jodhpur. The applicant did not make any

Ao
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\\correspondence from the year 1972-1988 when the claim for ex-

gratia pensioh was made. In para 5.6 also it has been

. 5
- ¢

/ mentioned that representation dt. 16.11.1980 (Annexure - A-7)
(sic‘ Annexure A-2) was never received by the Resp.onden_tsand '
the same also seems to have been fabricated one just to
overcome the objfactiOn of limitation. The representation dt.
11.8.1992 and 5.12.1996 were also néver received by the
‘Respondents.. However, for the first f_ime along with Annexure
-A-8 certain representations wefe'receive’d in the year 1998. The
a‘p.plicant was replied vide letter dt. 24.4.1998 that since she was
_ feceiving ex‘-g'ratia p'ension, she was not entitled for family
| pensjon. The cIaﬂn put up before the Pension Adalat was rightly
rejected vide Annexure A-1 and A-2 by stating all the reasons for

rejection and the applicant has tried to mis-lead the Court by

% twisting the fact in order to get an order of family pension in her
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favour. The grounds raised in the OA have been categorically
denied. .The applicant has not filed any rejoinder to the reply..

7. With the consent of the parties, the .case was taken up for
final disposal at the stage of admission. The original records
were made avéilable by both the Learned Counsel at the time of
hearing. 1 have heard the Learned Counsel for both parties at a
considerable length and have bestowed my éarnes consideration
to the pleadings and records of this case.

8. Thé Learned Counsel for the applicant has réiterated the
facts and grounds mentioned in the O.A. He has specifically -
drawn my attention towards Annexures A-6 and A-5 wherein it
has been argued that the applicant vhas specifically submitted her
ogtion and also submitted for adjustment of the due amount
\ which was required fo be deposited by her with the family
)‘pension which would haVe become payable after acceptance 'of
7 her option. | He has also drawn my attention » to the
acknowledgemvent, photocqpy of which is produceq at Annexure
A-5 and has submitted that the option form was duly‘ served‘on
‘the respondents. 1 have also compared the acknowledgement
.with the original acknowledgement. The Learned Counsel for the
appl\icant has next submitted that grant of ex-gratia pension
cannot become an obstruction' in release of family pénsion, since
th_e very family pension is not a bounty, but a property of the
appli:c'ant. It was speficially inquired from him as to the
acknowledgement which has been placed on record, must have a
postal receipt which is‘issued by the Post Office in case a letter

is sent by a registered post'. The learned counsel had no answer

% to this except that the applicant is a poor widow and whatever

"
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papers she had with her 'have been. placed before this Tribunal.
It was also inquired from the learned counsel for the apblicant as
to whether he had any acknowledgement in respect of
subsequent communications like reminder (Annexure A-7), A-10,
A-10A etc. He e*pressed his inability of the same.
9. On the cbntrary, the learned-counsel for the respondents
strenuoué|y ‘opposed the contentions raised on behahc of the
applicant. It has been categorically submitted that the applicant
never submitted any option and the so called acknowledgement
A can neither be relied nor is genuine, inasmuch as, it does not
contain complete date, espec_ially the year. Secondly, the same

has -been addressed to Senior D.P.O., -Southern Railway,

:“—\:'jas been filed. He has furthef submitted that (Annexure A-6) is
al_so';:‘f; fabricated document which is ex-facie evident from the
copy l‘which has been filed certain portion from the top is
missing. He has submitted that a copy of the actual letter which
“-i ‘ | was received by them annQ with representation sent through
the Trade Union in the year 1998 (the same was shown to the
learned counsel for‘ the respondents and héve been found to be
true). Thus a copy of tHe same is placed on record. From this
copy my attentfon was drawn to the effect that a reference
number has been given and it is indicated as Dak Praman Patra
May Prashit and these hvave beeh deliberately hidden from the

knowledge of the Tribunal since the tribunal could have

Wasked for such certificate.
N, K .
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10. The Learned’ Counsel for the Respondents has next
submitfed that, as a nﬁat’ter -of fact, the applicant for the first
time subi'nit-ted, an application and that too for ex-gratia pension
in the year 1988 with a very specific afﬁdavft (page 44) wherein

it has been stated that the applicant has never submitted any

.applicatioh for family pension. ‘Thereafter,'it is only on

5.12.1996 vide Annexure A-10 (whiéh is also not served on the

) _"respondent) the applicant submifted her -option for grant of-

:family pension, that too in reference to certain CAT Judgments.

It has specifically been mentioned in this letter that this |

application should be treated as her written option for grant of

family pension. Therefore, "the averments -made by the

He has also placed reliance 6n a Judgment of this Bench

P
H

S

)/§f the Tribunal decided on 27.07.2001 Smt.Kishni Vs. UOI &

y Ors., ;Wherein a similar controversy has been adjudicated upon

and the same was turned down on the ground of limitation itself
and the same controversy involved in the present case is fully

governed by the said judgment. In that case, certain judgments

- of the Supreme Court especially that of Krishena Kumar Vs. UQI

'8 Ors. (1991 SCC (L&S) 112) have been referred to and it has

been held that the pension scheme and CPF scheme are

. structurally different and they do. not belong‘ to one class. The

fresh option to switch over to pension scheme was not allowed
by the Constitution Bench.
11. I have considered the rival contentions raised on behalf of

the parties. Mainly four. issues; are involved in this case viz. i)
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whether-the applicant has at all submitfed any option for family
pension, ii) whether she fulfilled the eligibility condition for
switching over from CPF Scheme to Pension Scheme'ahd grant
of family pension thereof, iii) whether the case of the applicant is
hit by law of limitation and iv) whether rejection of her claim
c_:onsidering the above three issu‘es in her favour ceh t_)e said to
be justified. |

12. As far as the'first_iseue is concerned as to whether the

have scrupulously scanned the various communication in this
‘matter. Adverting to Annexure A-5, the learned counsel has

heavily relied on an acknowledgement. The said
9 '

) '~..§ckni.owledgement makes it evident that the same \is addressed
\'the Senior Divisioﬁal Personnel_ Officer, Northern 'Railway,
hpur ha\;ing,some date 23/12 and received date 25.12.
"'i'rstly, the admitted bosition of the case |s that at the relevant
time i.e. in the year 1972 there was no post of Senior D.P.O. so
the question of acknowledging any such letter by Senior D.P.O.
.does not arise. Secondly, this acknowledgement does not

\¢ contain any year. Even the Post Office delivery stamp is also

not clear. ‘Nextly,' authentic proof is the postal receipt i.e. a

receipt is”given by the post offices at the time of sending the .

registered letter and the acknowledgement cannot be considered
to be the conclusive evidence in the absence of the postal
receipt.. The epplicant has not given any reason as to why the
postal receipt has ﬁot been m__ede available. The version of the
learned coun‘sel for the. respondent that deliberately some

QV portion of_-the Annexure A-6 has been hidden has a substantial

applicant at all submitted any option as per the Rules in force, I-
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force which contains the. Dak Pramn Patra May Prashit, but

there is no such certificate available. As regards the so called

acknowledgement, such ‘acknowledgements are freely available
and the- same can‘ be even fabricated by getting some favour
from the lower level officfals and if the same is put in a letter box
it gets-stamped by the delivery post office and thus the same
can otherwise also be not considered as conclusive evidence in
abs;ence of a corroborating evidence; rather main evidence of
bostal réceipt issued by the post offices. In case of sénding of
registered letter even ‘there is-a presanption that aftef 30 days
the letter shali' be deemed to have been reached the destination
in case it is not returned back. In the present case, no postal
r'e-;?cei'pt is available so no inference of service can be drawn. This
position is also evident from subseql;ent communications like

Annexure A-7, A-10 and A-10A. These letters i.e. so called

/7% reminders do not contain any reference to so called option letter

whicH is said"to have been submitted on 21.12.1972. Had the
applicant really submitted those »Ietters theré would have been a
cross reference. Since the Feminder.letter invariably should
have reference to the main letter. But, in the presen‘t‘ case there
i; none as such. Nextly, no proof of service of all these letters
have been produced. Even mode of service has not been
indicated and» the learned counsel for the applicant had
absolutely no answer to the specific question in this regard.

13. It has been further revealed that . letter dt. 5.12.1996

 Annexure A-10 at page 29 from clearly indicates that the

. applicant has submitted her option for grant of family pension on

the said date and had she submitted such option earlier, the
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same ought to have been referred to.at least in this letter, but

since there was none, reference has not been. made and this

: Ietfer came to be originated dihly because tr;ere were certain

decisions of CAT for switching over to Pension Scheme. There is

no answer as to why the appliéant has given an affidavit in the

year 1988, that she never applied for family pension and it is

rightly pointed out by the learned counsel for. the réspondents

that the same has not been refuted by way of Rejoinder. It is

a-mazing to' note that an application was routed throUgh the

s ABPBS (Annexure A-11) for gl;ant of certain relief as per the
order of the Railway> Board dt. 4.11.1996 and the relief has been
sought in accordance with this circular. That was a case for
gg\;mt’of ex-gratia pension to living‘CPF retirees prior to 1-.1.1986
4 ar;d denial of ex-gratia pension to living CPF retirees prior to
1.1.1986 was held to be justified. Thus the samé has absolutely
no relevance to the controv.e‘rsy involved in the present case.

b~ ,
The geasequence is of the events and the documents submitted

in the present case as regards the submission of option- clearly
shows the exisfence of certain manipul.ations. In th_ié view of
--( . the matter, an inevitable and inescapable conclusion-is that the
applicant did not sme‘it her option Afor switching over to the
pension scheme as per the orders issued in the year 1972 and
there is no feason to. dispél the version of respondenfs that the
documents relating to. so-called option have been
fabricated/manipulated.
14. 'Now, coming to the next question as to wh;ther the
applicant fulfilled the eligibility conﬁdition for grant of family

%pension, as per the very letter issued by the department the

A~
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applicant has admittedly not deposited the amount which she
was asked to deposit and which was a pre-condition for grant of
family pension. Thus, theré cah hardly be any quarrel on this
issué and admittedly the apblic’ant has not fulfilled the requisite

conditions for grant of family pénsion_.
15. Now, adverting to the third poinf i.e. whether the O.A. cén
be said to be Within the faw of Iimitation;_ keeping in view the
aforesaid observations, ti ‘can be safely concludeq fhat the
applicant has never submitted any opfion till date for switching
ks over form CPF scheme to pensibn scheme, inasrpuch as, the so
| called option df. 5.12.1996 Annexure A-10 has also never been
servedvon the respondents and other communications through

the Trade Union are only the correspondence with the

deﬁfartment and cannot be 'construed as an option by no stretch

\/’%ﬁf imagination.

J } . A Miscellaneous Ap.plication N0.102/2002 has been
/ eparately filed for condonation of delay. The appliéation does
notg make any specific mention as regards the actual delay. In
the present case the applicant has not at all submitted any
op;cion for pension scheme. However, the cause of action could
be said to arise in November, 1972 and there is a delay of about
27 years in filing of the O.A. The main ground for condonation
of delay plead that it is a recurring cause o‘f action and no third
party rights are adversely affected. Futher t_hé applicant is a
pobr and an illiterate widow. It is not a case of grant of family
pe’néibn simbiicitor, rather'it is a case of switching ovér from CPF
Scheme to Pension Scheme which is one time gieeﬁw'é?d this

does not give rise to recurring cause of action. There is no
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explanation. for the delay; least to s:ay good and sufficient
reasons. Beside this, the af)plicant has used dubious means and
-ev.en has good the records’ fnanipu_lated and does not deserve
any sympathy. The M.A. No0.102/2002 ‘does not merit
acceptance.

17. The J.udgment passed in Smt.Kishni’s case (supra)
cited on behalf of the Respondents squarely covers by all force _
the controversy involved in this case. . I can only assert at this
stage, that if I were to examine the matter- ihdepend'ent of the
\z’”} aforesaid authority, I would have also reached to the same

conclusion besides the fact that I have absolutely no hesitation

in following the said decision. Thus, the O.A. is also hopelessly

barred by limitation and in fact, deserves to be dismissed on this
7 N\ gréund alone.

8. Now for 'écademic sake, even examining the case on
erits and téking fhe, ._aforesaid issues in favour of the épplicant
‘f(-)r a moment, the applicant hés ébsolutely_ no case even on
mérits. The issue regarding swftching over from CPF scheme to’

Pension scheme has already been adjudicatéd upon and stands

\:Q =~ settled by the Supreme Court in V.K.Ramamurthy Vs. Union of

India & Anr. (AIR 1996 SC 2658). Their Lordships of Supreme.

Court have relied upon the Judgment in Krishena Kumar’s case
(supra) para 30, which is reproduced as under :

“The Railway Contributory Provident Fund is by the
definition a fund. Besides, the Government’s obligation
towards an employee under CPF Scheme to give the
matching- contribution begins as soon as his accounts is
opened and ends with his retirement when his rights qua
the Government in respect of the Provident Fund is
finally crystallized and thereafter no statutory obligation
continues. = Whether there still remained a moral
obligation is a different matter. - On the other hand under
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the Pension Scheme the Government's obligation does

" not begin until the employees retires when only it begins

and it continues till the deat of the'employee. Thus, on

the retirement ~of an employee' Government’s legal

obligation under the Provident Fund Accounts ends while

under the Pension Scheme it begins. The rules

governing the Provident Fund and its contribution are

entirely different from the rules governing pension. It

would not, therefore, be réasonable to argue that what is

applicable to the pension retirees must also equally be

applicable to PF retirees. This being the legal position

the rights of each individual. PF ' retirees finally

crystallized on his retirement whereafter no continuing

obligation remained while, on the other hand, as

: - regards Pension retirees, the obligation continued till
& ~ their death. The continuing obligation of the State in
respect of Pension retirees is adversely affected by fall in

rupee value and rising prices which, considering the

e corpus already received by the PF retirees they would
, not be so adversely affected ipso facto. It cannot,
;e therefore, be said that it was the ratio decidendi in

Nakara that the State’s obligation towards its PF retirees
must be the same as that towards the Pension retirees.”

The case was turned down with the following order :

In view of the aforesaid series of decisions o fthis Court
explaining and distinguishing Nakara’s case (AIR 1983
SC 130) the conclusion is irresistible that the petitioner
who retired- in the year 1972 and did -not exercise his
.. option to. come over to the Pension Scheme even though
he was granted six opportunities is not entitled to opt for
~ Pension Scheme at this length of time. -The decision of
.- Ghansham Das case on which the learned counsel for the
: petitioner placed reliance, the Tribunal relied upon
.Nakara’s case and granted the relief without considering
that Nakara’s decision has been distinguished in the
O Constitution Bench case of Krishena Kumar’s and other |
\:{' ™~ cases referred to supra. Therefore, dismissal of the
Special Leave Petition against the said judgment of the .
“Tribunal cannot be held to be law laid down by this- -
Court, in view of what has been stated in Krishena
Kumar’s case (AIR 1990 SC 1782). The other decision of
this Court, in the case of R.Subramanian (1995 AIR
SCW 963): (Writ Petition (Civil) No.881 of 1993) the
Court merely relied upon the dismissal of Special Leave
Petition "against the judgment of Tribunal in Ghansham
Das case and disposed of the matter and, therefore, the-
same also cannot be held to be a decision on any
question of law. In the aforesaid premises and in view of
the legal position as discussed above the writ petitionis
dismissed but.in the circumstances without any order as

to costs.”
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19. "Keeping in view and examining the case by applying the
aforesaid stafement of law, once the applicant’s husband was
retired from service and duriné his service he was given options
for a'bbut six times there was né qUestion of grant of any further

~ option to him for switching on.to pension scheme benefits and
the applicant can have no better right than her husband had who
was the government sérvant. In this view of the matter, the
contentions of the applicant are not sustainable on any count
and ~there is no infirmity or i_IIegaIity with tHe action of

\ﬂé} - respondents. |

19: The upshot of the aforesaid discussion is that M.A.

. ;‘SN
. .,-;

No 102/2002 stands rejected and the O.A. is badly hit by law of

;\mltat|on there has been ex-facie fabrication of the documents,
his-statements of facts and the same is otherwise also meritless
. / and thus stands .dismisséd accordingly. | The applicant is
| sa.daled with a cost of Rs. 1,000/- which may be relcovered from

the Dearness. Relief payable to her on the ex-gratia pension.

e - o %@A&WL
P , (3.K.KAUSHIK)
JUDICIAL MEMBER
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