.CENTRAL ADMINISTRATIVE TRIBUNAL T/?/
JODHPUR BENCH, JODHPUR

ORIGINAL APPLICATION NO. 131/2003

DATE OF DECISION: 29.08.2003

Mohinder Lal S/o Shri Nazar Ram, aged -about 50 years, resident of
I1-D-109. Jai Narain Vyas Colony, Bikaner, at present employed on
the post of - Defence Estates Officer, in Defence Estates Office
Bikaner Circle, 229 Sadulganj, Bikaner. :

....APPLICANT
VERSUS

1. Union of India through Secretary of Govt. of India,
\”ﬁ) _ Ministry of Defence, New Delhi-110066.

2. The Director General, Defence Estates,
Ministry of Defence, Sector-I, R.K. Puram,

New Delhi - 66.
...... RESPONDENTS.
Mr. B. Khan, : Counsel for-the applicant. -
Mr. S.K. Vyas : Counsel for the respondents.
CORAM:

. THE HON'BLE MR. J.K. KAUSHIK,_JUD]_ICIAL MEMBER
~-ORDER

'Shri Mohinder Lalv has éntered .in'to second round of Iifigation in
the matter of his transfer from Bikaner. In the present
applicatioh, ’he. hés assailed the order dated 13.06.2003
(Annexure A/1) vide which he has been 6rdéred to be transferred
from the post of DEO Bika'n~er ’Eo the post of Joint Director in-Dte.
Defence Estates, Central | command, Lucknow in an existing

vacancy of JAG.

2. Filtering out the'unnecessary details the relevant facts necessary .
&\ for adjudication of ‘the controversy “involved, are that the



| applicant is Bolding the post of befence Estate’s'Ofﬁcer in junior
administrative gréde( (non-functional selection grade) w.e.f.
05.03.2001 and has Been working in Bikaner for about two and a
half years. He was' ordered to be transferred to Jabalpur vide
|etter. dated 23707.2061.. Certai‘n detaiIS\regardiﬁg his relieving
has been: narrated. Ahot'her- ordér was_ passed on 06.06.2002
vid_e which the applicénf was ordered to‘be pdsted as DEO
. Pathankot against non-existent post of JAG'and that order came
to be challenged béfoije th\is Tribunal which came to be disposed
of-on 03.09.2002 with a direction to the respondents to consider
hi;s rebresentation. Tﬁe matter was d'eIAaye'd by the resbondgnts
and he had to file a Contempt Petitioﬁ in the matter.- Finally his
, representation was _rejecfed aﬁd he challenged the same byi filing
another' Original Applicatibﬁ. . In the said 'appli&ation, the

respondents filed a Misc. Application stating therein that another

person has been posted at Pathankot and. the very -Original-

Application has‘becbme infructuous. An assurance was given to

the applicant that his case will be considered against the option
which he has submitted while issuing hi—s transfer order.

3. The Original ApﬁlicatiOn has been filed on the ground that the

- applicant has been trénsferred in mid of the academic session,

the applicaht is being transferred arbitrarily and f_hé respondehts

have not considered their assurance given to him.

4. The respondents have filed  a detailed reply‘ to the Original
Application and have averred that the various transfer drders
issued earlier stood cancelled and the post at Pathankot had to
be filled in by another person bf the rank of junior admi’nistfative

S\V grade in the exigency of service. It has also been averred that

/
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» one side the applicant i$ speaking about the academié session of
his daughtel; and ati the same time he is sp'eakin'g-about his
posting of Jalander or Ambala etc. He has been . given fain
treatment in regard to.his posting. It has-also been averred that

~ there is no vacahcy available at Jalander, Jéipur or Ambala and
who should be Vposted where is to be decided by the Executive

Authorities. Bikaner is a tenure station only for class “"C” & "D".

5. The grounds raised in -the Original xAppIication have been
generally refuted. The stand ’of the‘ respondents is tHat the
applicant‘ is a'voiding his transfers deépite‘ the fact that he has
completed moré than 5 years at Bikal;er. His transfer has been

ordered by the competent authority in the administrative
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gy 0. The exhaustive and a detailed rejoinder to the reply have been
\«:ﬁrz-:’»/‘/f‘//""f ~ :

filed wherein specific obj'ec':tion has been taken as regards to the

f'ﬁ\,f":,f':f AN \\ authority and then only the posting order has been issued..

competence of the persons who has signed the pleadings of the -

v reply. It has also fUrthef been submittéd that power to declare
hard stations vests with the Govt. and not with the respondent
-no. 2. Certain new facts have aI-s'o been competed in the
rejoinder. A short reply to the rejo_inder has also been filéd
wherein the list of hard stations have been énnexéd.

7. With the consent of learned counsel for the parties, the case was
taken up for final disposal at admi'ssion stage. I have heard the-

elaborate a-rgUments advance on behalf of both the parties and

~

’% h‘ave carefully perused thé records of this case.
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8. The learned counsel for the applicant has reiterated the facts and

grounds raised -in the pleadings. He has submitted that the
vacancy for the post of JAG grade is still available at Ambéla bui;
_the respondén;s are not deliberately posting hi‘m there. He has
next c'ontended that while declaring ' the earlier caée as
infructuous the résbondents have given .assurance that they will
give due regards to the option which has been submitted by the
applicant for transfer. It is also stressed that the applicant'has
spent lot of money 6n the admission of- his déughter and his
transfer has been fnade in the mid of the academi-c session which
is goiﬁg to damage the career of his daughter. In this
cbnnection, he has also relied -vl;lpon ‘the- judgement of the
Supreme Court in case of,Dirécto'r of School Education v§. o -
Kauruppathevan ; 1996 (1) SLR 225 (SC) wherein their
Lordships of the Supreme Court has held that “although there is
no such rule, were of the view that in effecting transfer, thé'fact

that childre\n of an employee are studying should be given due

' weight, if'the services of a Govt. servant are not urgent”. He has

submitted that there was no urgency in the present case in as .

much as no re'gulal; incumbent has been posted vice him at

Bika nér.

. The learned counsel for the applicant has further stressed that

Bikaner is a hard station and as per the rules in force the

applicant is entitled for posting as per his choice-cum-option. But

“the respondents have side-tracked the same on one pretext or

thé other. He has also reiterated '_the objection regarding the
reply and has submitted that reply has not been »signed by the
competent authority on behalf of the respondents and the same |

cannot be taken on record. Further it is also submitted that the
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respondents have not disclosed any admlmstratlve interest or the

service exigenty which necessitated the transfer of the applicant.

On thé contrary, the learned counsel for the respondents
has submitted that the orders which have been issued rega'rding
the declaring the barticular'station.as a. hard s\tation or tenufe
station have alreédy been placed on récord and the applicant’s
case is not covered under them.  He has also submitted that
applicant has not placed any Qrder of the competent authority
indicating that Bikaner is a hard/tenure station in respect of all

categories including that all the applicant.

He has categorically submitted that as per the in'formatioh
gi\)en to him by the respondents there is no post of JAG grade

vacant at Ambala. The applivcant is however not entitled for any

+ choice posting whatsoever. The transfer of an employee which is

an incidence of service. It is also urged that there is no

allegation of malafide or biasness against of any individual

official. As regards the contention that the child of the applicant

_is studying at Bika.ner, this positioh wa>s very much available

when the earlier O.A. was decided, however this ground cannot

be sustained for the reason that the applicant is otherwise ready

to go on transfer but to his choice place. His transfer has been

issued keeping in view the urgency .as well as the necéssity of the
ad‘ministration. As regaras the signing of the pleadings is
concerne.d, the pleadings have been signed by Shri S.K. Sharma, -
Asstt. Defence Estatesbfﬁcer who has been duly. authorized to

éign the pleadings on'behalf of the respondents and thus there is

%n/othing illegal in the matter.
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12, 1 have considered the rival contentions raised on behalf of
" both the parties. Firstly, as regards the question as to whether
the Bikaner is a hérd/tenure station 6r'not, lit was incumbent
upon the applicant to countenance his assertion with a-éogent
evidehce, I am constrained to observe that there is no pleadings

to th;ié effect in the O.A. and even the case is not based on such
ground. However, the re‘spondents have supplied certain material

in this respect which clearly indicates that Bikaner is a
teﬁure/hard station only in respect of Group “C” & “D” category

to which the,app_licant does not belong. Thus, the contention of
the learned cou'ﬁsel.for the applicant that Bikaner is a tenure
sfation and the applicant ought to have been at his choice place
does \ﬁo’t stand scrutiny of the law and the same is not

s sustainable.  As regards the mid term academic session when

study of the child of the applicant, the contention of the learned -
\ i counsel for the applicant are nothin'g but volta-face in as much as

one side the applicant is ready to go on poéting but as per his

c“hoice. and‘other side he has taken th_e plea that the studies of
the child shall be damaged. I find that the learned counsel for
the respondents Haé also rightly pointed out the sa'me.‘Further
- the "applicant hés been\trahsfer;red in June and this cannot be

said to be even mid term academic session transfer.

13.  As regards the grounds of administrative éxigenties, it is
for the départment as‘to who shoqld be posted where and the
court has no power to direct Ehe authority to post a particular
person at a particular place. The-"rribunal or the Court has
certan:l limitation in regard to the ’cransfe»r matters and would noé

- sit in judgement 'ove.r the sati'sfaction: of fhe competent authority

a on thé point that certain public servant has to be transferred in

"//’
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the exigencies of service and replace the judgement of
adminiétrative authority by his own‘ﬁndir{g. The Court or a
Judicial Forum can intervene and set aside the transfer order if
the same is found to be malafide or in breath _of constitutional
provisipns or binding administrative instructions, statutory rules
or is capricious and based on e_xtraneous considerations or is in’
colourable exercise of power. Since there is none in the prese\nt
case, no interference in the ifnp_ugned transfér order fis caIled for.

14. . Lastly, as 'regards- the signing of theapl'eadi‘ngs- on behalf of
the respondents, the‘ _contention'oic the respondents that the ‘
same has been signed by a person who is duly authorized cannot
be disbelieved. However, even if the reply of thefespondentsl is
toEaIIy ignored, 1 can safely assert that in view of t‘he facts and
circumstances of t.his’case, I'would have reached to \the same
conclusion independent of reply and therefore I do notA find that

S~

there is any illegality and impropriety in the action of the

respondents.

15. 'In view of the foregoing Eliscussidn, the Original Application
is devoid of any merit and substance and the same fails and is
hereby dismissed but_without any order as to costs.

(J.K. KAUSHIK) =

Judl. Member

Kumawat

[3]
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