
IN THE CE:t1I'hAL ADl'1INISrrR...t.:.'I'IVE 'TRIBUNAL 

JODHPUR BI!':NCH : JODHPUF~ 

Date of Decision : llt• 2: 2.DV6 

Q..A. No., 13/2Jl.Ql. 

Pri thvi Singh S/o S'hri Gherrwar Sin9h, aged about 30 years, 
P./o C-:Z5, Shrarnikpura, Hasuria Colony, preEently working 
on the post of Driver at C.H. Farrn, Central Arid Zone 
Researc'h Institute, ,Jodhpur. 

• ., e APPLICl!:.Nl'. 

versus 

• • • RESPDNDEN':'L'S • 

Hr. Kuldeep_Hathur counsel for the applicant. 
Mr. v.s. Gurjar counsel for reE'>pondent lJo. 1 to 3. 
Nr. E~ P. Choudhacy, counsel for respondent No.4. 

Hon'ble r-lr. J. K. Kc:.ushi.k, Judici2l l:··Iember. 

: 0 R D E R : 
(per Hon'b1e Mr. J. R. Kaushik) 

Shri Pri thviSI..t;gh has assailed ·the impugned order 

da:ced 26 .. 07.2002 (Annexure: A-1), by v;hich order dated 

22.06.2002 (Annexure A.-3), through \ihich he was ordered ._ 

to be transfeLTed from Bhuj to Jodhpur has been cancelled 

and has also prayed for certEdn other ancillary reliefs by 

. -v:ray .of filing this OA under Section 19 of: the l\dminis·trativ-e 

~ 'I'd.bunals Act, 1985. 
~-
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2~·. The matt.er of controversy involved in this case is 

very short. 'l'he material fact necessary for adjudication 

of the instant case are that the applicant vms i.nitially 

appointed to the post. of Driver on dated 10.03.1997 o.gainst 

a vacant post at Bhuj after facing the- requisi i..:e selec-tion 

test. He submitted a representation to resp<Jndent No.2 

and reques·ted for his transfer from Bhuj to JodhrJur. He 

inter alia informed that his 1tdfe was suffering from 

Bronchial asthama and due to i~proper trec.:tment at Bhuj, 

'"~"'$~~ has developed severe problem in her lungs 

(·:,·a~~: sc{on_·;·<~::-il.f~f all protracted delay, his tequest ,..,as 
' - ) 1 i'~ 

i· accepted and: ·trte:1Competent Au·tbori ty was pleased to 
\: (,\ ' - ' • 'l_ 
d. · .... .r .. ' .· ,, •. /:; l··~/1 
\._,t~a.nsfer hiin/tt}qrn Bhuj to Jodhpur vide cornmunication dated 

\~~-~~.H;~~-2-~~-~~{:(¢exure A- 3). ~rhe transfer order- contains 
-~~. ;.;.;.;:;:....,= _____ ,.,. 

an annotation that the applicant is transferred on his m--m 

request. One Shri Bham--Jara Ram, Respond.ent No.4, T-I 

Driver, v:ras· also ordered to be transferred from CAZR:I 

Institute, \fo:lhpur, to -Bhuj by the sc.tme order. It has 

also been ,_ · irldiCc:l. t:ed that Shri Bham-1ara Ram \..;rho has been 

transferred to Bhuj will move first to join. 

3. The further cat>e of the applican·t is that shri Bham,rara 

Ram did not join his duties at Jodhpur and ·thus the applicant 

'lrJas also no·t relieved from Bhuj for carrjing out the transfel 

order. Suddently on 26.07.2002, an impugned order vms 

passed, by ~Jhich transfer of the 21.ppl.icant and that of 

Shri Bhamvara Ram sho-vm at Sl. No. 2 and 3 in t.lte transfer 

order dated 26.07.2002 (Annexure A-3) have been said to 

be as stands cancelled. It has been, hov-.Jever, averred 

that a cornrnittee irJas formed by the Direct.or, CAZRI, Jodi'"ipur .. 

to subm:i. t his repor·ts on t:r.:-ansfer quidelines. As per the 

guidelines, it has Been submitted that on completion of 

continuous stay of five years, one may request for posting 

~other Regional Rese<,rch Stc.tion or to He<:dquarter. 
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His request Ti'Jc:,s accepted in pursuance vd th this policy and 

the transfer order has been \'Jrongly cancelled. Subsequently. 

an order vias passed on 1,9.10.2002, by v;hich he vlas allovJed 

a temporary tn1nsfer for a period of 3 months on his ovm 

request and he joined at Jodhpur on 30.10.2002 in pursuance 

vd th the same. He submitted the detailed representations 

in the matter and requested the respondents to 'transfer 

him pei:tnanently from Bhuj to· Jodhpur for the reasons of 

vdfe. He also apprised the authorities 

necessary certificates regarding the 

by h.is t-idfe but there has been no response 

' ~.) ' ... 
• ·~:.::.,:·: • • J I 

4. ~rhe Original Application has been filed on multiple 

grounds i.e., no :reasons have been assif]ned by the respondents 

\.vhile cancelling ·the transfer order. 1'he transfer order 

was is~:med by t.he Competent Au·thori ty after considering ·the 

representations submitted by the applicant, the transfer 

order has been cancelled under the influence of Shri Bbam;ara 

Ram as it appears, the wife of the applicant is suffering 

from peculiar disease, ·the request of ·the applicant for 

transfer from Bhuj to Jodhpur '\vas in accordance irii th the 

transfer policy issued by the department but it is evident 

from the order dated 19.10.2002 that the applicant has not 

been ·transferred in a regular manner due to certain 

extraneous com::idera.ti::Jns, he also took up the ma·tter through 

the J'oint Staff Council, but of no avail, hence ·this OA. 

5. ·rhe respondents have contested ·the· case. Respondent 

No.1,2 & 3 have filed a detailed reply to the OA, multiple 

preliminary objections and a separate reply to the prayer 

for in·l:erim relief. 

~ any reply to the OA. 

~ 

Respondent No.4 did not chopse to file 

Incidently Responden·t No.4 refused 

-----. ----- ----
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to accept the notices dasti and the notices '\rlere deemed to 

be served# af·ter the cepc.1rtmental _, respondents filed the 

reply, ·the case '"'e.s ordered ·to be listed for final disposal. 

Ho't'Jever, on the de.te set for finaly disposal, respondent No.4 

vias represented through his counsel. Respondent No. 1 to 3 

have taken multiple preliminary objections, vlhich infact 

are synopsis of certain statement of law in respect of 

jud:t..,ci-a~- revia..r of ·the transfer orders and shall be dealt 
.£ .. -. " -~::. -·- ~ 

-?, •• ;>- -~. , .... :~· ~.i .. -·- -

.. ((~It-h 'I:Jhi.le dealinq vJi th the preliminary· objections in this 
l/':·· ,; ·- · · ... · averred 

/:' order alvsad~· <fhe respondents have ~ami in the reply to 
l' 
\1 -' ·.the OA the the:/ applico.nt 'lrJas selected and offered appointment 
•,, i ~-.' ' • ,, "I 

·~·~ ~ -: ·.' •, . . , .. / /:·-/J 
\{::~~~~ pursu~~~~- ith an advertisement for a specific vacancy 

"mgant.:. fo£). · .. qional Researc1""t St<::ttion at Bhuj rum. as per 
... ..;.~~~~-:~--;..~ . 

. ,_ the appointment letter l!o.nnexure R-1. 

6. The next ground a.s set ou·t in the reply on behalf of 

the respondent No. 1 to 3 is that soon after the completion 

of probation period, the applicant started making the 

representation for his ·transfer to CAZRI main Institute 

at Jodhpur. The disease , which his 1rdfe is suffering seems 

to be right from the time ".rhen the applicant entered in the 

service. FiO'Ii'lever, that could not be constn1ed .b:mxG:lrn:X&. to be 

a ground to assail the legality, validity or correctness of 

the transfer, -vrhich is a condH:ion of the ser-vice. The 

number of other.oersons have submitted their representations 
I - -

on similar grounds and the t .ransfer order cannot be assailed 

in the eye of lav.1 as per ·t,'le la1..r laid down by the Hon 'ble 

Supreme court. 'I'he competent authority taking a syrnpai:hetic 

view in i.:he c~3 se ·of the applicant, made a 11 efforts to 

accornmoda te ·the applicant on humanitarian grounds and in 

·place of applicant, the resp;:)ndent ·No.4 v-ras transferred to 

~·th a specific mention in the order of transfer that 
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Res:pondent No.4 will firs ·t move to join Bhuj, si nee there 

is only one Driver available and the \•wrk may not suffer 

at Bhuj. The competent authority adopted humanitarian 

approach and in vie\v of ·the. representation/reques·t of . 

the a. pplicant, ·the order dated 22. 06.2002 \•ras passed. 

Relieving of the applicant from Regional Research Station 

Kukma, Bhuj_could have created administrative problem as 

he v-.ras the only Driver there. Respondent No.4 ha::; an equal 

e~t • retained a·t Jodhpur for the reas;:;n tha·t he has 

/:---?'0.~\;.:_ r:_q;- ~~'·· 
,,, _,.,-· ~ '·\'. ·~~ 

,//;:appo·i-:r}'l.:f:C.:C~;J~:~nst ·the vacancy at CAZRI, Jodhpu.r and he too 
-~ ' • ·._ \ ! .... \\ 

i. verbally' ~~~~~-~ted that his pa.1::-ents of advancec · ~age are 
.'. ' ' 0 \) 

:.· . \ 11 
.. _ 'beinr,J taken -~~~Je by him and pos·t:Lng hint at. Bhuj , ... muld be 

~, >.;a,ga ins t, U>;;Pans fer policy. The compe·tent <authority took 

~~~~~~rit±ti·- facts and circmnstancc:::s into consideration and 

rightly decided ·to cancel t:he transfer order dated 22.06.2002 

cmd ·the aC'tion of the answering respondents is perfectly 

legal and valid anc1 in consonance of the seLvice lm..; 

jurisprudence. The applicant can get her wife treated at 

Gandhidharn and Ahrned<::;.bad, '!Jhicl1 are nearer to the place of 

his posting. 

7. It has been fur-ther mentioned that the applicant has 

been. using polftical influence for get.ting himself transferred 

to the place of his choice and the relevan·t facts i,\i'Ould be 

ke:pt ready for perusal of this Tribunal It has been 

repeated ·tha"c all efforts were made ·to accormnod2 te the 

applicant bu't a·t the same time administrative exigencies in 

public interes·t· cannot be given secondacy place in view of 

the fact tha.t transfer is 'tl1e condition of servide and 

family problems like sickness of family mernbers, paren·ts of 

advance sta')e, educ<'ltionof children etc. cannot furnish 

a good ground to assail the legality, validity and ·transfer 

~e postin,g. 'l'he applicc.nt can have no riqht to posting 
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for a particular place and the alleged ground of the applicant 
other 

for posting is totally mislead.ing. 'l'he£:;rrounds have been also 

contraverted. and, therefore, i"t has been souqht ·that the 

Ol1. may be dismissed vii th cos·ts. 

8. This case has been argued beforE; me wi·th elabDrate 

fullness by Shri Kuldeep Ha·thur, learned counsel for the 
c. 

aDr _ ~~~!1"'1Sif.t;' V .s. Gurjar, learned counsel for res:?ondent 
- /":;< -'(;.. /~· .-- --._ .....,_ I o/ ., '.\ 
! .-~<:' r·· ·<~~::--:--,, ......_, ~."·\ 

f(a·;;' .. ~. to 3'·-'a~-~'\SJ1~i P. P. Choudhary, lear red counsel for 

{~esoondent ird}4\ o lh have aiven my best: considerations to 
• • • • .L:; • • ~ ' J ..J 

{ ~ !.' ~ ·. ~ ·' ... .'i _j tv i 

\it-e. '::l:J;"91.1Inen~~~-.f~ by the learned counsel for the par·ties 

a~~~~~~~~i~~-_ _.~j~":':{y considered. the pleadings and records 
, .• , .•. ·c..· ~ 
--~-------

·-of the case. 

9. Before grappling ·the ,crux · of the mat·ter, it \•!Ould firs 

be apposite to deal T,,;rith the peripht~.r-ial i,iss'L!;@ i.e. the 

preliminarr objections raised on behalf of the respondents. 

Learned counsel for respondent No. 1 to 3 has reiterated 

the preliminary objections raised ·through a separate 

pleading. rl'he fil-s·t objection is re.ga rdinq ·the maintain-

ability of ·theOA on ·the _§:lretext ·that "che OJ;;. does not 

disclose any cause of action. In the OA, ·the applicant has 

challenged the impu(_Jned order, by v.rhich his own request 

·transfer order Hhich '~ms issued earlier has been cancelled 

and that ha.s given ·the cause of action to ·the applicant. 

Thus, the preliminary objections has no legs to s·tand c.nd. 

stands repelled and, therefore, the same is hereby over ruled 

As far the other prelimin2ry objections are concerned, 

these are in fact ·the synopsis of various judgernents 'I:Jhich 

could be used to defend a transfer order on behalf of the 

;:::uthori ty \vho issued them and in fac·t they are not the 

prelimina:ry objections at all. As per the ru.le of pleadings. 

~/law is not required to be pleaded 2.nd in this vie\<'J, I 
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do not find any force in these so Ccilled prelirrdnary 

objections '1.-'lh.ich seems to be a misconception simplici tor. 

Otherr.,iise also, in t.he ins·ta.nt case, the controversy is not 

regarding the transfer as such but it is regarding the 

cancellation of transfer order which was been passed after 

due applic.:!.tion of mind by the competent authority and none 

of the aut::hori·ties mentioned in the so called preliminary 

of the respondent No.4. LE!arned counsel for respondent No.4 

has submi·tted ·that ·the tre:~nE.fer order once implemented cannot 

be ch2llen~;ed.. h:Eter the applic<:nt 1·1as accepJced the temporary 

·transfer, after cancellation of the impugned transfer, he has 

rel.inc_p.ished hi;:_; L'i~;h't by accJ:uiescence .::nd c<'.Jnnc)t challenge 

the impu9ned order. •rherefore, the ver:1 Orig·inal Application 

is not rnaintainable. It is very stra.nge objec·tion in ·the 

present case. The transfer order vrc:.s never implemented and 

·the order by T,._rhich the applicant ;;·:ras temporarily transferred 

for a period of 3 mon··ths does not: have any reference or rele 

vance to the order of transfer. The respondent No.4 was nev-er 

relieved from J"odhpur ·to Bhuj and ::'.in1ilarly the applicant vras 

also not relieved fro~n Bhuj to Join at· Jodhpur in pu:r:\suance 

·Nith ·the transfer order dated 22.6.02(J .. nnex. A-3) •. 'l'herefore, 

it cannot be said that the transfer order '.rlas already imple-

meni.:ed and, therefore, canceJ..lation of it can: : __ be challenged 

The argument of the learned coun::~e1 is noth.inrJ but vol te-

~face 

;y---
inasmuch as one side he has said that once the 
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order is implemented~ he cannot challenge·~ the ca_ncellation 

of the order. One side he has said that tr.-ansfer order v.Jas 

stood implemented and o·ther side i·t has also been submit:te:.l 

that once the transfer order is implemented, the same cannot 

be cancelled. In the present case, the transfer order has 

been cancelled 'l.vhich can only be done if the earl.ier order 

of transfer has not been implemented and this is the settled 

Po -t:"~i2'fi=:~:the lmv. Thus, in t_he present case, ·the impucr_,ned ?" < ~\ \~l~""i" jl ~/~,......_~ \ 

_..>;> / c/'. ,.r ,.-- -.... -"'""~ --, <:?·~1-~~ ~~ 
/t:fa-ris fer. ··o-rder.·:b~r which t.lte an .. plicant was transferred from 

I, . I ·;J"~ -.~.! --

.f!'·Bl-mj to Jod~~;rlr_,·\~nd the respondent No. 4 \vas transferred 
: ' ·. ' / ll 
I. ~from Joa.hout/ :tJ..~ .huj has not been implemented at all, 
... ~ . . . . . . "'_·~->.-\ __ .:~ 
b~hqnJ:~-~-e~~·f, ··a; uld not have been cancelled. The applicant 

·.,·:::.'.:·-: 'o ~r~~ 
has s· ed number of represen·tations even against the 

cancellation order and there is no question of acquiscence or 

relinqui~hment of his rights. Thus, the preliminary 

objections raised by the learned counsE~l for ·respondent l\10.4 

is roisconcei ved and same stands r·epelled and over- ruled. 

I, therefore, proceed to examine the OA on merits. 

li'. No·<!J adverting ·to the merits of the. case, the learned 

counsel for applic<c•.nt as well as for the official respondents 

have reiterated ··the grounds men·tioned in their respective 

pleadings,..~ The learned cout;sel for respondents: No.4 

has urged that the rulings relied upon by the official 

rcspondenb.3, also· support his con·tentions. The learned 

counsel for the applicant. has submit·ted that applican·t vms 

faced vdth certain peculiar domestic problems. He fulfilled 

the norms of o:Jn request; transfer as per the transfer 

policy in vogue. The compet.ent authority considered his 

request and was fully satisfied with the same. Consequently, 

yrequest v-1as aceded to and an order dated 22.06.2002 il'l2S 
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passed. But instead of relievin:;J, the respondent No. ~1 

and the applicant for jo··:_nin] at the new place of postings 

in implement.ation of the said transfer order, ·t__h.e very order 

•..ras csmcelled vlithout any reason. Since it involved. ,a faVOUL' 

to respondent No.4, some extraneous material must have been 

taken into account and thus the impugned order is ex facie, 

arbi·trary and in colourable exercise of pO'~Ter. 

12. Per contra, the learned counsel for t.he official 

respondents has subrn.it·ted that it is the proragat.ive of 

authorities as to viho should be posted vJhere·;., ;;H'e i.nvi ted 

nw'~~~toward the contents of appointment let·ter and 
,;}_;~·:), ~·· ;-_:_-:-:___--. -~:· f't~::::> 

,.:::::ti)e 'iirYc~-:Eica,t:kon relating to appointment/selection of the 
t' ·-" 

I r.-· 

. appl'icant. ·rt, has been indicated therein that the applicc:.:.nt 

reminded ·that his argUJ.-nent i'Jas self-contradictory as v1ell as 

a:-;ainst the ver-.1 facts evident from the transfer order de.ted 

22.06.2002 itself wherein there are number of other similarly 

si-tuated employees have been transferred, he t,ms at difficulty 

to clarify the matter~ and conceded that transfer may be 

inter-insti·tutes or at headquarters or vice versa arc permitte 

13. Nextly, the learned counsel for the official respondents 

submitted tha·t there v,•as an specific condition in the transfer 

order that respondent No.4 shall move firsi.:,. but the competent 

authority cancelled the same since the respondents: No.4- orally 

apprised him, his domestic problems. The cancellation of the 

transfer order TtJas done· after ·taking into account the entire 

facts and circums·tances of the case. He placed reliance on 

(1989) 2 sec 602 G.E.B. V/s .Z-'l.tma Ram and (2001) 5 sec 

~s.B.I. V/s Anjan San~l, decided by the Supreme court, 



- 10 -

in addition to the number of authori·ties mentioned the 

pleadings styled as 'Preliminary objections'. When he was 

confronted 'ltli th a question from the court as to whether the 

controversy involved in the instant case at all relates to 

a transfer since all the authorities referred. to related to 

·defend a ·transfer order, or it is case of cancellation of 

transfer order. Fairly his ans~r1er -;.vas 1 Of course it is a 

--.-·:~~ . 
,/c~~-~~ ~~'-.f.~&llatJ.on of transfer •. He la:::~t submitted that 
•'. . -.. ~ .,_ ')·'\ \ . 
., there is· no. ·_.f.t;lfirmi ty or· illegality in issuance of the 

('· .• ·,A .. , 
·. \~ 

impug-ned on1e~~ - ',]:.-' u 
''tf- \. ... ' . .' }!1/ 

\ I. 
:;~1/·::_:c::~\~~~f:.:ned counsel for the responden-t; No.4 has submit·tec 

tha~concellation of transfer order also tentamounts to 

tra.nsfer and all the ruling referred to on behalf of official 

respondents fully apply to the controversy involved in the 

instant case. He has vehemently argued that no reasons are 

required to disclosed in case of transfers and the transfer 

order cannot be interferred except 'I.'Jhen it is assailed on the 

ground of mala fide or infraction of statutory rules which is 

not there in the present case. He has also submi t·ted that 

the plea cf applicant that any pressure '.r7as exerted by fue 

respondent No.4 on ·the com,pe·tent au t'hori ty is patently t.;rong 

and not tenc1ble s :Lnce 'I:: he concern authority has not been 

impleaded as a par·ty respondEmt by name. The impugned order 

has been passed by a compe·tent authority. Further it has been 

submitted that the respondent No.4 ~rJas also not the junior mos; 

at headquarter, g'odhpur, and as per the transfer policy only 

·the julj.ior mo~:;t person could be t:L.-ansferred to give a \vay to 

a person v.rho 1,vas allov;red o-v1n requ.es·t t.ransfer and this 

Tribunal vdll not pass any· order v.rhich ;;v-ould result in .;riving 

rise to another illegality. He also submitted that Eespondent 

~ vJas appointed in the year 1999. 
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15. No doubt the controversy involved in this case is at 

ax very narrow compass but the precarious assertions in the 

reply as 1,•1ell as the arguments based on misconceptions have 

made the matter perplex one. I confess, I \>las :finding i·t 

hard and insunnounta.ble but could na.rrmJ1y, got escaped 

from gett:ing dismayed. I had to carry out an incisive 

analysis and 90 to the heart of the problem. The main 

confusion has been created by not underst:.anding the difference 

between a 'Transfer order• and 'an order of cancellation of . 

Tr,3rlsfer order'. In ·the present case, it.fs a case of 

after due consideration of mind by the competent authority vrhich 

took into consideration the policy in vogue. The fourth 

respondent ~Has transferred in the interest of aclministration 

while the applicant \'Jas allowed mvn request transfer. But 

instead of imr.)lemegting the said order, it 1,,r;:;s cancelled. 
~pr respondents 

'.I'he learned counsellhas not been able to disclose any reason in 

support of his contention except adumbrating stands of 

respondents in the reply. HovieVer, he has ar-Jreed ·that one of 

the order i.e. transfer order dt. 22.06.2002 (Annexure A-3) or 

impugned order dated 26.07. 2o'02 (Annex-ure A-1) is \·Ji thout 

appLLca·tion of mind. In thi~:.; view of the matt~er, the contro-

versy boils down and it is ·to be ascertained as to v-;hicb of 

these. bm orders, is arbi trar-.1 and l.·.ri thout application of 

illind. In case the transfer order (l~nnextlre A-3) is .such, the 

& subsequent order 

y 
Annexure -1\-1 vmuld be justified and applicant 
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vmuld have no case for judici;:;;J. interference. But if the 

Transfer order (Annexure A-3) is legal, and justified, ·the 
i 

impugned -order Anne:x"Ure A-1 iiJOUld be arbi trc.;ry, td thout 

applica.tion of mind and ·the same will have ·to be declared 

as illegal and inopen:-a tive. 

~:--.,, ,. :~~:~(i\ ~I~ ~ '· · ., 

/:·;~;;:-\ ,--":_;~;:~ ~: >- . ,_. 
//1,7. · ·-·J.(t the •cost of repetition, it is asserted from the 
•'• - I 

-. 
pleadin9s and ~rg~umen·ts that ·the applicant '""las ordered to be 

; >" ' 
. •/ ' ilf.'/ 

t.ransferreqY£,f6~q/Bhuj to Jodhpur as per his cn..;n request. e.fter 
• ,. L- ~- • • • /' ;;;~ ...... /1' . . . - ~ ~ 

due'·;·c~m>-id:e -:c, _ori of his case and also adopting the bumani·ta.rian 
"· .. ._::.~:~~ .... , 

ap~:lroach. It is no·t the case of any of the parties that any 

mistake has been committed by the _ cornpetent authority ~·rhi le 

accepting the reques·t of ·the applicant and issu:Lng the said 

order of tran~3fer. It is also not the case o·f any of the 

parties that the transfer order had to be cancelJ.ed because 
earlier 

of any infirmity in the ~~t~ order sou9h·t to be cancelled. 

'I'here is absolu.-tely nothing on record as to indicc;te ·that 

the respondent N:)•'* had ever protested or challenged.. the 

validity of •che transfer order Annexure .?~-3. 'rhe mere 

precarious assertion made in the reply to the OJ.:.. is after 

-:thou.gh_t- exercise just to justify the im_pugned order. Besides 

·that respondent :No.4 has not choosen to file the reply to t.he 

Ot'\. It is also startling to observe that the applicant has 

been submitting r.vritten applicat.:Lons/pepresentations 2nd the 

respondents did not find j_t convenien•c to a<;!cede to his request 

and hc.ve ri:.'lther made the matter complicated. Bm·J can ~R it be 

accepted tha·t they \•Till consider the request of responden·t No.4 

v-rho is said ·to have projected his problem orally. Not only 

this, have the respondents be fair,~ they vJOuld have made 

the clear breast of the facts and disclosed some substantial yns as to why the respondent No.4 wee not relieved to joi!) 

-~--~~- ---- ------- - ---~-
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at the nev-r place of posting despi·te the fact that he \'llas 

required to move first and his ·transfer v.Jas in administrative 

interest.. Their reply 1concea:lls more ·than "i..Jhat it reveals 

and it seem:.:.~ ·that so~e link from the chain is missing as to 

>·Jha·t transpi-red after issuance of the transfer order. In any 
anyone•.s ' 

case, it is not ·./_, ; case that the transfer order was bad 

in any vmy, rather "t11e same was very rrmch in eonsonance \·lith 
. ' 

the transfer policy in vogue. In this viev-.r of ·the matter, 

I am of the firm o::.1inion that ·the order of tr:-ansfer by it'ihich 

the applicant 'l.,ras ordered to be transferred from Bhu.j to 

18. resu.l t of th:_:; 2 foresai d fincU. ng the necessev.[ 

' 
llm'ls ·that the impugned order dated :16.07.2002 

A-1) .,.bas be~m pass;:::d arbi tr2rily and \vi thout 

application of rr>.ind. :As per the o.foresaid preposition, §t.N:~ 
I 

there remains nothing to decide except ·to declare that the 

· u neo." order l' ~ bc•.c1. ',l· n Ja,,J ct- nd thuc: l' nor __ )e_rat.; ., 7 e. lillp g . - .. ,7) - • - '· .... v 

19. 1\'luch ado v.;as mc=ide by the learned counsel for the 

officia 1 respondents ~hat 'tV'hole exercise has been done in 

adminis·trati ve interes~t:. This submission is surreptitious. 
! 

Inasmuch as it "Vias the
1 

respondent No.4 who v.Jas in fact 
i 

·transferred in adm.i..nis:trative interest and of the latv and 
' 

judgements on '\.vhich respondents counsel plcced reliance in 
I 

fact support the contehtion of the a TJPlicant. It rl is very 

strange that respondent No.4 '.rias transferred in the interest 

of administration and l~e never challenged but the:) said 

c • f I ,-f.: ..t... ..I- n'\h r d t t ·trans2.er 'Hi'JS not 9lven;ei.LeCL.. L..OO. 1. e espon ens seemE> o 

be c.pplying the double' standard and practisin:;r hos·tile 

discrimination with tbe :applicant. Such practice is required 
I 

to be depricated. As rregards the lmv of arbi tra.Il'iness in 

~ance of even the 2.aminis·trative orders, 

~ ' . • •, • l . ·~ ' 

Jchere is dm1nimity 

•' 
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in the judicial prono~ncements and arbitrariness is antithesis 

to the equali·ty clause enshrined in Article 14 of ·the 

Constitution of India and the impugned order being ex facie~ 

arbitrary and 'ifii thout applic,:ttion of mind cannot be sustained. 

As regards the placing reliance on the authorities \vhich are 

qu.oted on behalf of the respondents, none of them applies to 

the present case, the impugned order being a cancellation of 

the t ansfer ·order and. not a ·transfer order as discussed above. 

/'~~ 
'\_ -:~ ,.;-/·~~~<-:~~-~-- ~- ~---:--~-I:!.>-~>::::_\ 

//;:,20 ~ ·. Now "'I r~-a;ke up the submissions made on behalf of 
Jt.', 

respondent No.4, learned counsel for the respondent·.s has 
'''..1 ;; 

heavily erriba:rked on the submission that: the cancellation of 
l~;<.""';J 

thl$· transf,J~.rder itself is a transfer and no reBsons a::-e · 
·<.:2_(1 r 6 ~~\_::/"'": ". _ • 
re~-;:re-u--~'Eo be 01.sclosed 1.n case of transfer orders. He tried 

to elaborate his statements that once the transfer o1:·der is 

cancelled ·the individual employees are brought to their 

original position. On the o·ther hand, he had submi·tteO. that 

the ·transfer order once implemented cannot be cancelled. In 

the present case, he maintains that the transfer order was 

in fac·t implemented and the cancellation of the transfer order 

i.e .. impugned order dated 26.07.2002 would t:.entamount to 
) 

transfer c-md in this way, he has submi t.ted the judgements 

.referred to in support of ·the conten.-tions on behalf of the 

official respondents would apply in the present case ~.-vi th 
' 

full fol-ce. 'I'he sub1nissions 2re self-contradictor-z and seems 

to be based on mi:::.conception. In ·the present case, t.he transf 

order "<:;ras not imple,mented at all and there is no ques·tion of 

chan9ing the p.-:~si tion ei·ther of the applicant or of the 

respondent r.o. 4 and by no stretch of imagination, the 

cancellation of the transfer order can be tre;::;ted a transfer. 

Learned counsel for the respondent No.4 has not been able to 

cot1ntenance his submissions by any aut.hori ty or lav-1 in the 

matt.er. I am not impressed with such submissions and1 theref( 
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I 

21. A s'l'.vift reference may be made to another argument of 

the learned counsel for the respondent No.4 that as per the 

transfer policy also it is only the junior most person who is 

requ.i.:ced. to give a '\.·lay ·to adjust the person vJ'ho is a.llov;ed 

o-vm· request transfer and that the applicant is not the junior 

most in Jodhpur and in case th(::; impugned order is decla.red ·· 

illegal, the on~ler of this Tribunal T.vould give rise to another 

illegality. It is a ver-.1 stran:;re argument inasmuch as there 

is,.""nQ_ materie.J. in support of the contention of. the learned 
,. . 

9_ou4·~·s·l for the respondent No.4. The present case has been 
( ·, -~ ·~ "l<.. ·.\ 

'' 

filed: lD)i: the applicant and not by respondent No.4. If the 
::: ~- , .. / i~~ .. 

res.:Pc:t~P:;. nt No.4 i:.Jas aqgrieved in any v1ay by the transfer order 
., j ~" 

. ·.r/ /n<.,. r 
· .. ·,·15;£ 'j h l'~h . ,_ __A.m~ e A--'' e Hou ::.. .. -ave protested ag2inst the same and 

' ., - -a"b; 
,...._

1 'ro ~.;;\ --'~ 
....... relief.•t"as such can be claimed by him in this OA. Hm,Jever, 

I othen-dse also do not find any force in this contention 

for v.rant of material as 'It-Tell as in absence of any protest 

v.rhatsoever by the respondent No.4. In ·this vieT:J of the 

matter, contentions of learned counsel for the respondents 

is devoid of any rnerj_ t and stands repelled. 

22. Lastly a passinq remark has been made by the learned 

counsel for official respondents in, pursuance 1,-rith the 

averments mad.e: in the re,:;ly to ·the OA that the applicant has 

been using political force and pressing the respondents. 

Even if all the contention of the lea r.ned counsel for the 

official respondents is accepted, it may be safe to infer 

that such pressure must have bE~ en exerted on the competent 

authority in ordering cancellation of the transfer order, 

obviously by the ree.pondent No.4. I hc.1.ve reason, to believe 

·from ·the reading in between the lines and taking all the events 

of this case ·to<;Jether. One of the reason way be that the 

~fer order:· da·fted 22.06.2002 ;...ras passed admit·tedly after 

. ~ 

---------·---~--- - -.---- -~ -- . -----· -~--- ____ ._ --_...~ 
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due application of mind and considering the specific v!ritten 

requests of the applicant l•lhereas ·the impugned orJ3.er dated 

26.07.2002 (Annexure A-1), has been passed ,,Jith<.:JUt there beina - ' ~ 

any i.;Jrit·ten request on ·.behalf of the respondent No.4. There 

is no other material so c=..:s to ju.stify the issuance of t:he said 

order.. 'I'here is no justific<:;.tion as to ;,·Thy, tl1e order of· 

tra.nsfer by ~?Jhich the respondent No.4 -v;ras transferred in ·the 

interest of aclministration from Jodhpur to Bhuj was not 

implemented. 'l'he o·ther reason for such conclusion vJOuld be 

t ~::__.:.:= doctrine of pa:re-decisj_onal hearing. As per the said. 
.~;~-,\i~rr~ 

/. ·" .c ~!:1'.~ ·. t• ' . . t - .l- • • b . t ., d 
~~~)-'c;t??):-:rJ,~_l __ ~, ·'~{_~n ne ao.ml.I:J.l.S rc. L.l.Ve auL. .or1. y passea an or -er 
.. • ,, ~ - . '' -~ 1. . . ~ "- .... ,.~ \ ,, 

(,'~;~-: f ' ·, .. \ ~--- -
~I ( 1;"~J.hich ma1\~ a:tf~E!Ct an~l· indi Vid.ual, the autl~lori ty rnUst give a :pre-. 6 

{! ., ( :- "- ~ Q r 
~- :!\,\ '.decisional heq.ring to the concerned employee. This concept 
1'\ ,, 1 

\ • ·I I ,~._:;/, / 

\· c\ ·,, ·., ),··-·/' 
,.\'"'~)_ , •• ·~ ... • 1 ~-il/f •.~// I • 

\:·\:' >'· :iS<Ct§yel9J~~ch on the reasoru.nJ as a authority w1.ll embark on 
~ ·~ , ............ \.,_ ' ~ ~ •/~ .t'J 

"' v !'\ ._... - --i_ _4· 
q l;l:_ .. -~~~ • _."/ d . . :J • 1', 1 h 1 ~ 
s~~~er .-· ec:Lslon anct 1.s not L"\:e y to c_ ange nis aecieion 

by givin<J consideration tr, the subsequent represent.ati•.::m. 

This proposition 1.s ba-sed on a judgement of the Supreme Court 

in H. L_. Trihan E:J: Ors. vs. tJ. o. I. &: Ors. AIR 1989 SC 568, \·Therein: 

in Para 12 ·their Lordship has he.ld as under :-

n12. It is, hm1ever, contended on behalf of COP.IL that 
<:Ifter ·the impugned circular ifi2S issued, an opportunity 
of hearing vias given to the employees v-;rit:h. regard to the 
alterations made in the conditions of thei:c service by . 
the impugned circular. In our opinion, the post-decisional 

·~- opportunity of hearing does not subserve ·the rules of 
na·tural justice. 'l'he authority- V>Jho embarks upon a t:..:ost­
decisional hearin<:,r •:Jill naturally proceed v-1 i th a closed 
mind and there is hardly any chance of getting- a proper 
consideration of the representa.t1on at ;:mch a post­
decisional opportunity." 

23. In the present case, once the competent authority took 

' 
a. posi·tive decision to transfer the applicant on his o~J;m 

request and the respondent No.4 in the interest of a6.minis-

tra.tion, in the normal course and passed transfer order, the 

same could not have been cancelled. 'I'hus, therE~ must have 

~been_ some ex·tra pressure on the competent authority to cancel 

~ 

--- --- --'------ -----------------
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its earlier order and that press't..:tre could have been from 

no'\·:here e,;:.cept from ·the respondent No.4. Thus, the avert.nent 

made on behalf of the applicant that the pressure i,vas c:;xerted 

by respondent No.4 gas also substantial force anc1 on this 

~" the impugned order is illegal and inoperative. /~~;:1~'1l-ClJ17~~~ 
1.( {,.. r ~,- _-... 93' 1,· •• 

//'1'- ,, / .,\:.fr."<~ "I f <J ·.· 

{!
f.: '!:.lSi/' ... ~:--).· .·- .. "':~".;-... ......... ~ 
j'"~ .. t • ~- ••• 

( .. ;~ In vfevJ of vrhat has been discussed and said above, the 
p '"·' z :'- Jo. : ~ :v . ' 
~\ ::~\ -~ I ., / /r"o::.8/,'t ... ., . 
-,\-:_,: · ·OA a.~serv!fs.:-~·cceptance ana tne same lS hereby allO'ded. The 
\\:,:\ ' .. , ·. - -~.:.>' /~~' !/ 
\~,~·· "it1)p~-19n.etJ>~'Mer dated 26.07.2002 (Armexur<::~_ A-1) i·s hereby 

-- --''<A !:Jff~ 
:.- "''\......:: 

qua.;--~;; and the transf~r order dated 22. 06.2002 (Anne:x-ure A-3) 

gets revived. Consequently, the respondent No.1 to 3 are 

directed to forth'lrJit'h r.eli.eve responden"c No.4 to carry out 

the transfer order dated 22. 06.2002 (Ann(~xure A-3) • Rule·· 

alteady issued is made absolute. However, in the facts and 

circumstances of the case, the parties are directed to bear 

their ovm costs. 

~-&~J <-;~:--'-..._)­
( J. K. ' KPJJSIUK) 

Judl. :r:-rernber 

~ _,-

-·- ./ I -- ----~ _.)___., ----------------
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