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Q.A. No.
T.A. No. -
. DATE OF DECISION
Suresh Sharma and another._‘ o Petitioner
Mr. Vijay Mehta ' o ' . ‘
: : ; ___. Advocate for the Petitioner(s)
Versus
i ‘U0I and 3.’o‘thers‘. ‘ ‘ _ Respondent
Mr . Kaxhel, Pave for Respondents 1 & 2 ' ) e '
‘ 2 ' P - ___ Advocate for the Respondents(s)

- Mr. S.K. Malik for respondents 3 & 4 _ : )

The Hon'ble Mr.  5ygtice G.L.Gupta, Vice Chairman.

The Hon'ble Mr.  s.k. Malhotra, Administrative Member. !

( s% | : "~ ( G.L.Gupta ) -
: o ~ Vice Chairman.

Administrative Member.
1. Whether Reporters of Iocal papers may be allowed to see the Judgement’?

_2 To be referred to the Reporter or not ’?

3. Whether their Lordshrps wish to see the fatr copy of the Judgement"

4. Whether it needs to be c:rculated to other Benches of the Tribunal ? K
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CENTRAL ADMINISTRATIVE TRIBUNAL.

JODHPUR BENCH: JODHPUR.

0.A. No. 62/2003. ' - Date of decision M '_9}

1. Suresh Sharma;.s/o Shri Manohar Lal, aged 38 years,; Traffic Inspector,
North Western Railway, Meerta Road, r/o Quarter No. T.16, Merta Ropad;
District Nagaur.

2. Satish Parmar, S/o Shri Ghendi Ram, aged 47 years Traffic Inspector,
No;Egaﬂgsteranailway, Jodhpur, r/o B.26l1, Saraswati Nagar Jodhpur.

! e

: Applicants.

VERSUS

1. Union of India, through. the General Manager, North Western Railway,
Jaipur. ' '

2. Divisional Personnel Officer, North Western Railway, Jodhpur.

3. Mukesh ShrivaétaVa, S/o Shri J.B. Lal Shrivastva, - r/o A.l Railway .
Colony, Barmer, Rajasthan, presently working on the post of Traffic
Inspector, Barmer.

4- Gopal Lal Meena, S/o shri Dhanna ILal, r/o Or. No. T.5.E, Traffic
Colony, Merta Road, Rajasthan presently working on the post of Traffic
Inspector, Merta, Road.

Respondents.
Mr. Vijay Metha : Counsel for the applicants.
‘ %p. Kamal .Dave " : Counsel for respondents 1 & 2
.
Mr. S.K. Malik : Counsel for the respondents 3 & 4.
CORAM:

The Hon'ble Mr. Justice G.L. Gupta, Vice Chairman.

The Hon'ble Mr. S.K. Malhotra, Administrative Member.
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ORDER

Per Mr, Justice G.L.Gupta::

The orders Annex. A.l dated 29.01.2003 and A.2 dated 03.03.2003,
are under challenge in this O.A. By the Order Annex. A.2 the applicants
were reverted from the grade of Rs.5500-9000 to the grade of 'Rs.5000—8000.
Under -fhe‘ order Annex. A.l dated 29.01.2003 the. appl-icénts were not called
to appear in the written test for At'he grade of Rs.6500—105'00,

2. The applicants, while they were wofking’ as Gbods Guard, were
‘ selected and promoted to the post qff Traffic Inspector in the grade of
Rs.5000-8000 vide order dated 08.05.98. - Both of them passed the TP:7
‘course in the first attempt in September 1998. ° Thé’reafter, they were
promoted to the post of Traffic irispector. in the grade of qu5500—9600 vide

/’//ﬂ:—“\\\?\ogder dated 03.11.2000. After their promotion, private respondents Shri
Ve - FRAEAN ‘ ,

T Mukesh Srivastava and Shri Gopal Lal Meena were promoted as Traffic

©ow et -Ingpector in the grade Rs.5500-9000 vide orders dated 29.10.2001. They

The say of the applicants is that they are senior to Shri Mukesh
- Srivastava'_and Shri Gopal' Lal Meena in the grade of Rs.5500-9000 and
't.:here'fo‘r‘e, .-they ought to ha\_:;e been ‘call.ed for the written test in
preference to the prik}ate -respondents. Inst_ead, it is alleged, the
applicants have been reverted to the grade of Rs.5000-8000 vide order

(-\;inex.A.Z.

3. In.the .counter filed by the official fespondents, it is stated
that the posf of Traffic Inspector in the grade of Rs.5500-9000 is required
to be filled by applying the cycle of roster from the eligible categories
i.e. 30% Traffic Inspectérs (TI); 10% Wagon Movement Inspector (WMI); 20%
Station Méster (SM);15% Section Controller ( SCNL) 15% Traffic Apprentices

( TA ) direct recruit; 10 Departmental Graduate Traffic Apprentices direct
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recruits ( direct fecruits_).' It is stated that the applicants were
promoted vide order dated 03.11.2000 in the grade’ of Rs.5500-9000 on
telf\porary basi's bn account of non-aVail'abinlity ’of candidates as per the
roster cycle whereas the pfivaté’ respondents have >b‘een given prom<'>tion in
the grade of Rs.5500-9000 égainst the posts reserved for the pategor{r of
SCNL and WMI under the 20%_'quota. It is lave_r_'z;ed. that the date of passiné
of TP 7 ¢ourse is not -rel—evar?!:' whil.e-?operat:ing the 20 point roster. It is
the further case for the respondents that eligible 'quali,fiea candidates
from open market have been made 'a,vailable as T1 in-.t'he grade of Rs.5500-
9000 against the- roster cycle of TAs and hence the aﬁplicants have been.

»‘ asked to go back to their substantive <jrade of Rs.5000-8000.

3.1 In the supplementary reply, the official respondents have stated
that three direct recruits namely Shri Swapan Sinha Roy, Shiva Kant Pradéep
and Vidhyanand Bhagat have joined as TI in March 2003 and the applicants

AT R -T:ifkr;f§“stood automatically reverted in view of the order Annex. A.2.

TERTR P .

4,. In thefejoin‘der, the applicants have stated that the promotioh

or}éep‘ Anne:'cfA.S d1d not mention that thg posts on which,the' applicants haci
b beéen promdted ‘were reséffzed for 6ther categories. - Not.only th;t_:, it is
stated, the order directed the applicants to give their option for fixation
of the pay in terms of circular No. 9832 v.ahich is donehonly 'where the
promotion to the higher posf ié éiVen on regular basis. It has been ‘svtated

that the respondents have not filed 'not{ings to show théf 4t_he applicants had

_been given promotion against the quota, of other stream. It has also been

- “stated that the respondents have 'qot’ given the details of appointment in

: the gr_ade of Rs.5500-9000 ye}ar‘ wigse from the year 1990 and the details
'f.urnished 1n the I;eply are incorré.ct,jin as mﬁch aé thrée péfsoné appoinféd
in January 1994 were appointed against ro4ster. point No. 1 and the two
traffic apprentices were apiaointed in 2002 whereas as per the roster

points these posts oughf to have been filled up long back.
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5. In the additional affidavit filed on behalf of the official
respondents, it is stated that the applicants did not raise grievance when
they were not Called in the selection test held in August 2001 which shows
that they were aware’ of -tl;1e f.»act' that they had not been given regular
promotion. lI_t is also stated ’t'hat' the applicants had been erroneously
asked to exercis:e their optibn*fer fixation of pay that was not admissible

as per rules..

6. - In reply to the 'additibnal affidavit, the applicants have filed
additional affifavit wherein they have stated that the respondents had not
'ﬂ\g notified the -selection °f. 2001 and in any case the applicants‘ had net
become eligible for premo_ti.dn “in Auguet 2001 as they had not completed ﬁwo
years service on the promotional post. Some more mieta_kes have been

pointed out in the list of candidetes mentioned at para 4.4. of the reply.

7. We have heard the leamed counsel for the parties and perxused the

- documents placed on reeord.. "'We*have also gone through “the written

subnussmsns flled by the learned counsel for theg partles./

78 f %v Vi The main contention of the learned- counsel for the applicants was
Q’wgﬁat in the order Annex. A-5, it was nowhere stated that the applicants'
promotion was made as a stop gap arrangement, rather applicants were asked
to exercise their option for fixation of pay in t;.enps. ‘of circular No. 9832,
which is a proo'f of their regular promotion. His furthef contention ‘was
-that the 20 point roster was not followed in the earlier years and,
\therefore, the promotion of the’ appllcants in November 2000 should be
treated as regular even if there were no x_recanc1es avallabl_e in the quota

meant for fhem.

9. On the other hand, Mr. Dave, learned counsel for the official
_,respondents, contended .thét in the order Annex A.5 it was clearly stated

that the promotion was on temporary basis. According to him, a mistake was
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committed in the order by direcﬁir}g .the_ aﬁplicanté to e;cerqise ‘their option
in terms of Circular;No. 9832. . He urged that on the basis of mistake
committed by the oi_ificé, the>applica-n't‘s" .i:romotion' cannot’ belvsaid to be on
regular basis as there ﬁs no vacancy available in"the stream m which they
were working. Mr. Dave, pointing out that the mistakel wés detected only
after the applicants filed the instant OA,"_ submit':ted..that hié ciients did
not: think it pfoper_to -modify thé order -Annfex-.- A.5 during the pendency of
~ the nfatter_ before this Court. His furthe_r’ :‘contiention ﬁvas that -even on
A assuming that some'mis.tak'es' were éomitted while gi:ving promotion t§ the
grade of_"Rs‘.5500-9000 in the earlief-ygars, the applicants cannot claim

» promotion as of right, as' the mistake cannot be alvl'owed to perpetuate.

10. Mr. Malik, learned counsel for the private respondents adopted

the arguments canvassed by Mr. Dave.

11. ‘We have given the matter our thoughtful consideration and have

T :'»‘f““‘afi];_sg-gone through the office file which contains the notings for giving

7SN

pr.fomotion"to the applicants vide Order Annex. A-5. It is seen from the

/% =" notings that the applicants were given promotion only on temporary basis.

'”'"',: It Qas reported by the office that only two employees i.e. Mr. Suresh

’,"/', ‘J' ) N .
e -’{har’ma and Mr. Satish Parmar (the applicants herein) were working in the
KLy ' '

*’*‘=3‘vﬂ""’ij’1‘ade of Rs.5000-8000 and they had completed two years. It waé Ffurther

reported that - five postsmwere required to be filled up in the grade of
Rs.5500-9000 from- amongst WMI, SCNL', 'I"As.. It was also reported that thére
was no candidate availablé 'in the stream of WMI, and in the strean_i of
i:affic Apprentices Candigiates would bé available in November 2001. ' Seeing
the facts, the competent authority ordered the promotion of the applicants
temporarily. In the order Anﬁéx. A-5, it was 'clear_ly-stated ‘that the

promotion was being given on temporary. basis.

11.1  The 'e_\pplicants' have not been able to produce any document on the

basis of +ch it can jinferred that: the fmotion of the applicants was

&




on regular basis.

(o)}

12. In the order Annex. A.S, it wasystated that the applicants could
exercise their-option in terms.of the circular ho, 9832, Circular No. 9832
is dated 15.03.89, mherein'it was stated that‘the pay of_an"employee on
promotion'tohthe next higher grade would bé fixed'under Rule 2018 (B)—R.II ]

(FR22.=C)e . . . = - o~ = R e

12.1 " FR 22—C, whlch 1s the correspond1ng provision of the Railway
Establlshment Code, says that .on promotlon to the ~hlgher post, which
\} carries duties and responsibilities of greater importanoe as it stood prior
to the amendment of FR 22, the pay shail'be fixed in the manner stated

therein.

12.2 -'The'respondentsfﬁcaseﬂis.that_umen the applicants were giyen
promotion on temporary basis no option could have been oalled from them.
We are not requlred to dec1de this p01nt as to whether, on promot1on, on

ke temporary basis, the appl1cants were entitled to the benefit of FR 22 (C).

S Even on assuming that m1stake was comm1tted by the respondents in calling

vv~the option from the appllcants while giving them promotion vide Annex. A.5,

e

T
S

N %;:x\‘"“j;";,rlght did not accrue to the appllcants to contlnue -on the .promoted post.
&\\:Zﬁ? N

—— /’Ihe act of ca111ng the opt1on for fixation. of pay vide order Annex. A.5 did
‘not -iake the promotlon of the applicants regular, since 1t was. clearly

stated,ln the order that the’ promot1on was be1ng made on temporary basis.

) . i

'€i13., _The appiicants have not been'able to produce any_naterial on
which it can be inferred that it was the'tUrn of .the stream to which the
applicants belong, for f1111ng up’ “the post in quest1on as ‘per 20 point
roster. Accordlng to the roster, it was the turn of personnel working in

other streams. Therefore, the promotion of.the.appllcants vide Annex. A.5

cannot be held to be regular'promotion in the grade of Rs.5500-9000 even

though option was called from them. ;'
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14. As to the cont'ention that the 20 point roster. was not followed
properly, it may be stated that~ if any mistake was conmitted in the past,
the Court cannot direct the authorities to reneat the mistake. It appers
that the respondents have"now realized that the mistakes were corﬁmitted in
filling 'up the posts on .the basis of 20 poiht roster. Now corrective steps
- have been?takeh:r’Tﬁéfe?canﬁaf'bé-Ehy’iﬁéflfiéitlandah‘Ehé”paré'bf‘tﬁis
Court to- dn'ect the- respondents to treat the applicants as regularly

promoted persons in the grade of Rs.5500—9000.

'iﬁ 15. The learned ccﬁnsel for the applicants.could not point out any
rule envisaging that the_.p’assi'ng::of TP 7 test is the criteria for promotion
to‘the higher post "and that the incumbent clearing the test earlier, is
entitle to promotlon before the incumbent ‘who clear the test afterwards.
Therefore, on the ground that' the appl1cants " had cleared the TP test

s f-earller 'it cannot be held that the applicants were given promotion on

- regular basis vide order Annex. A.5

~ Having considered the entire material on record, we find that the

2!

16.1 It is, however,' ordered that no recovery shall be made from the

applicants on the ground of alleged wrong _fixation of their pay,. because,
Qhey were not at fault véhen the order Annex. A.5 was issued and options

were called from them.

17. No or_der as to costs.

(S.K.—Mﬂiﬁafrgjffffff—‘——. -  (G.L.Gupta)

Administrative Member.

Vice Chairman.

jsv.
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Part 11 :

t and I destroygd -2

in my presence on.gn. e 7\
under the supervision oé

1

secuon ellicer (/ ' as per

order daied ?9 ,ﬂ.)of..
Section officer ( Rec?}_d)\ |
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