CENTRAL ADMINISTRATIVE TRIBUNAL
JODHPUR BENCH, JODHPUR

ORIGINAL APPLICATION NO. 10/2003 & M.A. NO.5/2003.
DATE OF DECISION: AR e}

Joga Ram Son of Shri Ghisooji Gujar aged about 55 years,

Resident of No.2A, Panchavati Colony, Ratnada, Jodhpur,

N Rajasthan. (Ex-Typist from the office of Divisional Railway
" Manager, North-Western Railway, Jodhpur.

....APPLICANT.

VERSUS

1. Union of India, through the General 'Manager, North-Western
r Railway, Jaipur. ’

2. Divisional Railway Manager, North-Western Railway, Jodhpur,
Rajasthan. _

4 /Mr. S.K.Malik : ‘Counsel for the applicant.
"7 Mr. Salil Trivedi - : Counsel for the respondents.

'CORAM:

The Hon'ble Mr. Justice G.L. Gupta , Vice Chairman
< The Hon'ble Mr. S.K. Malhtora, Administrative Member

ORDER.

ER MR.JUSTICE G.L. GUPTA:

Through this O.A., the applicant calls in" question the letter -

Annex'ure‘— A-1 dated 9.12.2002 whereby his request. for the grant
of pension was rejected. It is prayed that the respondents be

directed to release the pension to the applicant w.e.f. the date of

. acceptance of his resignation i.e. 8.8.1978 along with interest @

12% p.a.
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2. The applicant was initially appointed oﬁ the post. of Hospital
Attendant w.e.f. 1.9.1965 in the pay scale of Rs.70-85 p.m. He was
promoted to the post of Typist on officiating basis in 1973 in the pay
scale of Rs.260,-.400 p.m. and was allowed increments thereafter. A
selection test was éonducted for the poét of Typist against the
promotion'quota in the year 1976. Thé applicant participated in the
test and was declared suitable and was placed in the panel vide
letter dt. 24.9.1976. He was promoted to the post of Typist on

regular basis w.e.f. 25.9.1976. It is stated that due to ill-health the

-
!

applicant submitted his resignation on 25.7.1978 which was
accepted by the reépondent NO.3 on 7.8.1978 with immediate

effect.

\;\21 The case for the applicant is that he had put in 12 years, 11

EAN
A

: ::'-:; onths'and 6 days of service and thus he had rendered more than
7)10 years of qualifying servjcé an'd therewfore, he was entitled to
» peﬁsion, vide para 623 of the Manual of Railwéy Pension Rules, 1950
(MRPR for short) and Rule 18 of the Railwéy Servicés Pension Rulés,
1993 (RSPR for short). |
© 2.2 This O.A. has been filed on 20.1.2003 .e. about 25 years after
the acceptance of his resignation, theréfore, | Miscellaneous
Application has been filed for condona;:ion of déléy in fiiing the O.A.
It is stated inl,the M.A. and in the O:A. that the. applicant came to
know in May/June 2002 through the Railway Federation News
(publication) that there is Judicial verdict | that an employee
resigning after completion of 10 years‘qualifying sé;rvi_ce; is enfitled to

pension.

A
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3. Inthe couoter, the respondents have resisted.the cIairn of the
applicant on various grounds. It is stated that this O.A. has been
filed 25 years after the date of acceptance of resignation and
therefore is Ilable to be dismissed being hopelessly barred by time.
It is further stated that in terms of para 311 of the MRPR penSIon
cannot be granted as the applicant resigned from service. It s
avlerred that the provisions of Para 623 of MRPR and Rule 18 of
RSPR do not entitle the applicant to pension. ‘

4.  We have heard the learned counsel for the parties and perused

e the documents placed on record. | ‘
5. It is admitted po?sitiorr of the parties that the applicant was

initially appomted on 1. 9 1965 He resigned from Railway service

. \ vnde his application dt. 27.5.1978 and his resignation was accepted

o§n 7.8.1978. The facts mdnca*e that the applicant had certamly put

4;%«

ih more than 10 years of Railway service before his resrgnatlon was
accepted.
6. The followihg points arises for determination in this case :-

] . i) whether by serving Railway for more than ten years,
B ‘ the applicant had a  right to get pension ?

ii) If the answer to point No. (i) is given in affirmative
whether the applicant can succeed in this matter which has
been filed 25 years after resignation.
7. Para 311 of the MRPR 1950 provided that no oensionary benefit
were to be granted to a Railway Servant who resigned from service.
Para 101 (i) stated in specific terms that pensionary benefits were
. ’ . .
not admissible to a permanent railway servant who resigned before

. completing 30 years qualifying service. Admittedly the applicant had

'resigned from service when the MRPR Rules, 1950 were in force. In




- Th

Yo

view of the specific provisionsin paras 311 and 101 of MRPR thé
applicant cann9£ succeed ?n getting pension.

8. . The conténtion of the learned counsel fdr the applicant was
that the Supreme Court and ‘somé'Benches Qf this Tribunal have
taken the view that résignation should be treated as retirement
- where the e‘mp|oyee héd‘ renderedA more than 10 years qualifying

service. Mr. Malik cited the cases of i) Smt.Bimla Devi Vs. Union of -

India & Ors. (1992—2 S.L.J. (CAT) 310), ii) A.P.Shukla Vs. Union of

India & Ors. (1996 (2) A.T.]J. Vol. 21 pg. 157), iii) Om Prakash Singh

f' Maurya Vs. Union of India & Ors. (O.A. No.353/94 decided by the

Lucknow Bench on 14.9.1998 - printed at Sl. No.228 of‘Swamy’s

News 1999,

’ 9 On the other hand, Mr. Trivedi urged that the rulings are .

a_istinguishable and in view of the specific provisions, the applicant
_/% ' o

f—f"/é%nnot succeed in this case. He relied on the observations of the

Supreme-Court in the case of Union of India vs. Rakesh Kumar 2001

SCC (L&S) 207.

10. We have given the matter our thoughtful consideration.

11. The Honble Supreme Court in the case of Rakesh Kumar
(supra) has made observations on this aspectAof the matter that
whether an employee, who resigns after puttiné in more than 10
years of qualifying service, becomes_entitled' to pension. It was
contended before their Lordships that the employees who' had
resigned after ten years of service are entitled to pension in terms of
Rule 49 of the CCS (Pension) Rules and also in terms of provisions of
Border Security Act, 1968, and BSF Rules 1969. Their Lordships

rejected the claims of the employees on three grounds. One of the:



ground was that quitting service by tendering resignation does not
amount to retirement from service. The relevant observations made
at Para 16 of the report are reproduced here under :-

However, this has nothing to do with the quitting of service
after tendering resignation. It is also to be stated that Rule 26
of the CCS (Pension) Rules specifically provides that
resignation from a service or post entails forfeiture of past

. service unless resignation is submitted to take up, with proper
permission, another appointment under the Government
where service qualifies. Hence, on the basis of Rule 49 a
member of BSF who has resigned from his post after
completing more than 10 years of qualifying service but less
-than 20 years would not be eligible to get pensionary benefits.

- There is no other provision in the CCS (Pension) Rules giving
such benefit to such government servants.”

(emphasis supplied)
12. There being identical proyisions on resignation and forfeiture
ff"::f\\“\ of services at Paras 101, 306 an_d 426.in MRPR 1950 the applicant’s
| '}"‘j“:}‘.‘%service cannot be séid to be qualifying service to entitle him to

| %, pension.

ihn /13 The case of J&K Cotton Spinning & Weaving Company Ltd.,
s [-"

+ "’/‘i}('-- . :3_;,':_.* b . . . . j . .
\\iyff (supra) in our respectful submission does not laid down a law that in

all cases the resignation should be treated as retirement.

$ 13.1 The question before their Lordship in that case was whether

' the workman who had submitted his resignation and when his
resignatioﬁ was accepted, could it be said to be case of
rétren;hmént. Their Lordships held that one of the meaning for
‘resignation’ is ‘retirement’ also and hénce the acceptance of
resignation did not amounf to retrenchment and the employee was
not entitled to compensation under clause (i) of Section 2(s) of the
Industrial Disputes Act, 1947. This ruling does not lay down the law

that in all cases resignation should be treated as retirement.
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13.2 The case of;Rakes'h Kumar (Supra) is directly on the point and

on the basis of the obsérvations made therein, it has to be held that
a Government servant or Railway servant, if quits the service by
resignation, ;ann~ot be treated to have retired.

13.3 The other cases r'elie-d on by Mr. MaIiK were decided by the

Tribunal on the basis of the decision in the case of M/s ] & K Cotton

spinning and Weaving Company (supra). In view of the decisions

rendered in the case of Rakesh Kumar (Supra), fch‘ese rulings do not
have binding effect. Moreover,‘ in those cases neither it was argued
nor decided that whether in the presence of Specific prbvisions in_the
Pension Rules; the 'resignation could be treated as retirement.

14. Keeping in view the decision in_the case of Rakesh Kumar

. (supra), it is held that the applicant was not entitled to pension

15.1 Para 101 of MRPR said that retria_| benefits were admissible to
all /permanent railway servants prbvided they had put in 30 years
qualifying servicé.
The relevant paras of MRPR 1950 are reproduced hereuhder -
| “ Ppara 10i
1. The retirement benefits under these rules for a

permanent railway servant comprise of two elements viz.

i) (a) ordinary gratuity/pension; and
(b) death-cum-retirement gratuity; and
i) family pension.
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The benefits are admissible to all permanent Railway
servant except. those who are removed-or dismissed
from service or resigned from it before completion of 30
years qualifying service.

(2) xxxx XXXXX XXXXXXXX
- XXXX XXXXX ' OXXXXXXXX

Para 102

102. Ordinary gratuity/pension becomes due on
quitting service on account of any one of the
following reasons :-

(@) abolition of post ;

(b) Medical invalidation .

(c) Retirement on completion of 30 years qualifying
: service

(d) Superannuation.

No ordinary gratuity/pension is, however,
payable if the Railway servant dies while in service. A
permanent railway servant who quits service before
completion of 10 years qualifying service is given an
ordinary gratuity but no pension. Pension is granted
only if a permanent Railway servant quits service after
completion of at least 10 years qualifying service.

Para 302

ww

ordinary pension” means the amount payable monthly
(under para 624) to a person who has retired from
service after completion of 10 or more vyears of

gualifying service.

Para 623

A Railway Servant who has completed less than 10 years
of qualifying service is entitled to only a gratuity.
Pension is granted to Railway Servants who have
completed 10 or more years qualifying service.”

16. It was canvassed that the rules clearly provided that on
rendering 10 years or more qualifying service a railway servant was
entitled to- pension. |

17. In our opinion, this contention is not acceptable. The

provisions cannot be interpreted to mean that in all cases where a



.railway servant renders more than 10 years of qualifying éervice, he
had a right of pension. Under éhapter VI of the Rules of 1950 there
~ were following types of pension :-
a) cbmpensation gratuity/pens‘ion.
b) invalid gratuity/pension.
c) superannu_ation gratuity/pension.
All thesé pensions come in'the category of ‘ordinary’ pension.
The ‘ordinary’ pension ié governéd by the Pension Act 1871. Though

in the Rules of 1950, there is no reference of pension other than

* ‘ordinary’ pension. Ho(zveve_r,_ " Chapter XXVII of the Railway
Establishment Code Vol. II provides that they may be “Wound and
other Extraordinary pensions’.

We are concerned with the ‘ordinary’ pension which was

R ";_1\

- "“‘p\“éyable monthly under para 624 to a person who had retired from

P
N

vs‘_@jﬁ;ice after completion of 10 or more years of ‘qualifying service,

We have already read Para 101 where under the pensionary

R penefit was admissible only on condition that the employeé had
‘completed 30 years quaiifying'service.

19. The question for consideration is how the provisions in Para
101 and 102 and 302 reconcilé. Para 302 and 102 said that
pension was payaEIe on completion of 10 years qualifying service,
while Para 101 said that it Was bayable only wheré the employee
,héd completed 30 years of qualifying service. In our opinion, there
is no contraaicti_on in the provisions. What was provided was that a
Railway Servaﬁt could not get pension unless he had rendered mo.re

than 10 years qualifying service. This is the general principle. The

Drinéi ~applied t/o\a/H@vpes of “ordinary’ pensions. |
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19.1. In the case of ‘superannuation pension’ it- was payable on
- attaining the age of compulsdry retirement,.which was 58 years at
the relevant t_ime. However, it was payable only when the Railway
Servant héd rendered at least 10 vyears | qualifying service.
: Admit‘tedly,-‘the' applicant had not atta'ined the age of compulsory
retirement when he had resigned. Theréfore, he was not entitled to
‘superannuation pension’.
19.2. 'Retiring, pension’ was payable to a Railwéy Servant who had
retired after completiné 30 years qualifying service (Para 670) or
f : who héd retired voluntarily or was retired chpulsonjily under the
relevant provisions after attaining 55 years of age. Adrhittedly, fhe

applicant had not retired under those provisions. There could be a

»case where the employee, though had not rendered 30 years
O ey R

"'q\u‘alifiyjng service, yet retired under the provisions of compulsory

retired. Therefore, he was not entitled to ‘Retiring pension’.

19.3. The case of the applicant also did not come under Para
601 or 608 as he was not discharged due to abolition of post or
beca'u‘se, of becoming invalid. The Railway Servants discharged
undér thesé proviéions became entitled to pension on rendering
more than 10 years of qualifying service. The applicant did not falll
in that category, so he could hot get pension even if his resignation
is treated as retirement.

26. Learned Counsel for the appvlicant”s. ‘contention was under

that Para 623 and 624 of Rules of 1950, the applicant was entitied to

|

pension.
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20.1 Paras 623 and 624 do not by themselves create a right
of pension. These paras are under the heading *Amount of Ordinary
Gratuity/Pensions’. The provisions simply said how the benefits

would be calculated on or after 10 years qualifying service.

, 20.2. In the case of Rakesh Kumar (supra) their Lordships

have considered Rule 49 of the C.C.S. (Pension) Rules which is more
or less same as Para 623 and 624 of the Rules of 1950. Rule 623
was almost identical to sub rule (1) and sub rule 2 (b) of Rule 49
CCS (Pension Rules). It was contended before the Hon’ble Supreme
Court that under Rule 49 of tHe CCs (lsension) Rules, pension was
-payable on rendering on 10 years of qualifying service. - The
contention was repelled. It was observed that Rule ;19 is for

calculating and quantifying the amount of pension. It is profitable to

7 - read the relevant part of Para 16 of the report hereunder :

Ty "On the basis of Rule 49, it has been contended that
‘\lqualifying service for getting pension would be ten years. In
}2; our view, this submission is without any basis. Qualifying
service is defined under Rule 3(g) to mean service rendered
while on duty or otherwise which shall be taken into account
for the purpose of pensions and gratuities admissible under
these Rules. Rule 13 provides that qualifying service by a
government servant commences from the date from which
he takes charge of the post to which he is first appointed
either substantively or in an officiating or temporary
capacity. This Rule nowhere provides that qualifying service
for getting pension is 10 years. On the contrary, there is a
specific provision that if a government servant retires before
completing qualifying service of 10 years because of his
attaining the age of compulsory retirement, he would not get
pension but would get the amount of service gratuity
calculated at the rate of half month’s emoluments for every
completed six-monthly period of qualifying service. In these
appeals, we are not required to consider other conditions
" prescribed for qualifying service as it is admitted that the
~ respondent members of BSF have completed more than 10
years of qualifying service. Further clause (2) (a) of Rule 49
specifically provides for grant of pension if a government
servant retires after completing qualifying service of not less
than 33 years. The amount of pension calculated at fifty per
cent of average emoluments subject to maximum provided
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therein. Clause (2) (b) upon which much reliance is placed
indicates that in case of a government servant retiring in
accordance with the provisions of the Rules before
completing qualifying service of 33 years, but after
completing qualifying service of ten years, the pension shall
be proportionate to the amount of pension admissible under
clause (2) (a) and in no case, the amount of pension shall be
less than Rs.375 per month. This would only mean that in
case where a government .servant retires on superannuation
i.e. the age of compulsory retirement as per service
conditions or in accordance with the CCS (Pension) Rules,
after completing 10 years of-qualifying service, he woulid get
pension which is to be calculated and quantified as provided
under clause (2) of Rule 49. This clause would cover cases
of retirernent under Rules 35 and 36, that is, voluntary
retirement after 20 years of qualifying service, compulsory
retirement after the prescribed age and such other cases as
provided under the Rules.

t (emphasis supplied)

20.3 It is manifest that Para 623 did not create a right to get

pension on completion of ten yéars qualifying service. It only meant

'~:;"'_£tljat if the right to get ordinary pension arose under ‘retiring pension’

Y . . ., \ .
‘sup rannuatlon pensnon invalid pension’ and ‘compensation

w’m

L

' on the baSIS of ten years'qualifying service, the pension

£
P |
/

would be granted as per the table under Rule 624.

72
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=21, Keeping in view the decision of their Lordships in the case

of Union of India & ors. Vs. Rakesh Kumal;.(Supra), it has to be held
that the applicant who had rendered 12 »years- of service on the date
of acceptance of his resignation was not entitled to ordinary pension,
even'if the resignation of the applicar;t is treated as retiremen't.

22. - That apart, Section 21‘ of the Administrative Tribunals Act,.
1985 provides a pe-riod~of one year f(Sr filing an application. If the
claim ié not lodged within the ' stAi'puIated period stated above,
satisfactory reasons are required to be shown as to.why the O.A.
was not filed within the period of Iirrnmi‘tation.‘ As already stated, in

the instant case the application has been filed"25 years after the
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alleged accrual of causé of action; The explanation of.the applicant
is that in May/June 2002' only he came to 'know about the verdict of
the Tribunal and the Court that in the matter of resignation an _
employee is entitled to pension.:

22.1.. In our opinion, this cannot be a valid ground for
_condénation of ‘del-ay that the appli‘cant was not aware of his right.

In the case of State of Karnataka & Ors. Vs. S. M. ‘Kotfavya & Ors.

[1996 SCC (L&S) 1488], it has been held that the explanation that
the respondents on coming to know that in Asimi>lar claims relief had
been granted by the Tribunal, would not be a proper explanation to
j_ustify tHe:,condonation of .delay. It is proﬁtable. to reproduée the
observations appeéring at para 9 Aof‘the report hereunder :-

“Thus considered, we hold that it is not necessary that
the respondents should give an explanation for the delay
‘which occasioned for the period mentioned in sub-section (1)
v & (2) of section 21, but they should given explanation for
.1 the delay which occasioned after the expiry of the aforesaid
. respective period applicable to the appropriate case and the
Tribunal should be required to satisfy itself whether the

/ explanation offered was proper explanation. In this case, the
explanation offered was that they came to know of the relief
. granted by the Tribunal in August, 1989 and that they filed
the petition immediately thereafter. That is not a proper
explanation at all. What was required of them to explain
under Sub-sections (1) & (2) was as to why they could not
avail of the remedy of redressal of their grievances before
the expiry of the period prescribed under sub-section (1) &
(2). That was not the explanation given. Therefore, the
Tribunal is wholly unjustified in condoning the delay.”

- (emphasis supplied)
In the instant case, the condonation of delay has been sought only
. on the ground that the abplicant had come to know this decision in

May/June 2002. This cannot be a sufficient ground for condonation

of delay as has been held by the Apex Court in the case of S. M.

——— e T e e e e e SR -~ e e e e e = -
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_____Kotrayya (supra). The OA is therefore, also liable to be dismissed as

N,

...~ bargad by limitation.

L

For the reasons stated abdve, we find no merit in this O.A. and

*" dismiss it'with no order as to costs. MA also stands dismissed.

) o L)

-L.GUPTA)
MEMBER (A) S - VICE-CHAIRMAN

SVS |
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