
CENTRAL ADMINISTRATIVE TRIBUNAL 
JODHPUR BENCH; JODHPUR. 

Original Application No. 254/2003 

Date of decision: O(·(O· 2..oo4· 

Hon'ble Mr. Kuldlp Singh, Vice Chairman 

Hon'ble Mr. M K Misra, Administrative Member. 
~- . 

Brijesh Kumcu Charan, sjo Shri B D Charem, aged about 40 
years, resident of H No. 28 Polo Ist, Paota, Jodhpur, last 
employed on the post of T.G.T. (Social Studies) in Kendriya 
Vidyalaya, Samana, Jamnagar, Gujarat. 

: Applicant. 

Rep. By Mr. S. K. Malik,: Counsel for the applicant. 

Versus 

1. Union of India through the Secretary, Government of 
India, Ministry of Human Resource Development, 
D~partment of Education, Shastri Bhawan, New Delhi. 

2. The Joint Commissioner (Admn), Kendriya Vidyalaya 
Sangathan 18, Institutional Area, Shaheed Jeet Singh 
Marg, New Delhi. 110 016. _ 

3. The Assistant Commissioner, Kendriya Vidyalaya 
Sangathan (Ahmedabad Region) Gyan deep Sector 30 
Gandhi Nagar, Gujarat. 

4. The Principal, Kendriya Vidyalaya Samana, Jamnagar 
(Gujarat) 

: Respondents. 

Rep. By Mr. K K Shah: Counsel for the respondents. 

ORDER 

Per Mr. Kuldlp Singh. vice Chairman. 

The applicant in ·this O.A chaiJenges the impugned order 

dated 03.10. 2000 (Annex Jl./1) vide which, the respondents 

Kendriya Vidyalaya Sangathan under Clause 81 (d) (3) made an 

~ 

---
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order recording the factum of voluntary abandonment of service 

by the applicant and provisional loss of lien on the post of 

T.G.T( Socia! Studies). The applicant was further given an 

' 
opportunity to show cause as to why the aforesaid order 

provisional loss of lien should not be confirmed. The applicant 

was given 10 days time to make representation to the 
~-

'Commissioner. The repr~sentation made by the applicant in 
I 

response to the said notice was not accepted and the 

respondents have confirmdd the order regarding the voluntary 
I 
I 

abandonment of service alnd provisional loss of lien on the post 

of TGT and he was removed from the services of KVS vide order 
' 

dated 06.11.2000 (Annex.A/2). 

challenged the same. I Similarly, 

The applicant has also 

the applicant has .also 

challenged the order dated 13.11.2000( Annex.N3) vide which 
I 

he had been relieved frdm service. The applicant has also 

-~~ I 
~ ~~~· · .--- !'st~:-. challenged the order dated 21.04.2003 (Annex. A/.4) passed by 

. ~~~~~ol ~~ 
0

\ the Joint Commissioner/Appellate Authority. The applicant has ~
?.;- ' c~"'stret1_,i: \ t ~ "\~ 

0 ~/' ''\'··· ·1 ro , 1-v / 

\\ ~\-'· ~-<,(fri.r;~- ;·.!!:-:/, prayed for quashing of the all these four orders. 
•\ ~' ~~- ~";h Y" I 
\\.c.'>. ~--~-- "' 

,\:f ~ '· .' 1J..' 
"'?-. ..._ ·- / '-i_ 

!;q r:fto "~"!i)/~ 
2. The facts, as alleged by the applicant in brief, are that the 

applicant was initially appointed to the post of TGT (Social 

Studies) on 23.08.1993 and he was put on probation for a period 

of two years. He joined his
1 
duty at Kendirya Vidya~aya, Air Force 

I 
Station at Bhuj on 25.08.1993. It is further stated that while . I . 
working at Bhuj, the applic~nt had faced some physical problems 

and he remained under constant treatment from 08.03.95. But . 

his services were terminated vide order dated 23.08. 95 and he 
L 
Yv, 
\ 
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w~~t~ rP.liP.vP.f4 t:tn l~.l.Q.Q7. Tharaaft:ar the applicant filed O.A. 

No. 231/99 before this Bench of the Tribunf!!, which wf!s. a !lowed 

vide order dated 25.05.2000, vide which the respondents were 

directed to reinstate the applicant and the period from 08.03. 95 

to till the date of reinstatement were not to be counted for 

seniority, promotion and pensionary benefits. However, the 

respondents were given liberty to initiate departmental 

' .-~ proceedings against the applicant for the alleged unauthorised 
~ 

absence from duties. The applicant submits that after the OA 

was allowed, he reported for duty on 07.06.2000. He was asked 

to meet the Administrative Officer, ·who told him that since he 

approached the Court, he would have to suffer. It is further 

submitted that on 24.07.2000 he was served with a letter dated 

21.07.2000 asking him to join at Kendriya Vidyalaya, Air Force 

Station, Samana, Jamnagar, latest by 25.07.2000. Since the 

said station was 600 K.Ms away, he tried to send a fax message 

~'asking for some more time to join, but he could not send the fax 

r
:J.·' ~"o:~~~~~t& i ,~ ~ nd thereafter he again. contacted the Administrative Officer on 

" . ~ ft;}];\\~6§>~-) ~ he same date and again he was told that as he had approached 
\' ~,,, ~~ \:; / 
\~·'<,~'*'~~ ',:' the Court, he would have to suffer. The applicant was given 10 
~I"Jq T6 ~\ "'' 9;Y 
~~ days time and therefore he joined duty on 02.08.2000. Again on 

08.08.2000, the applicant had fallen sick and he submitted a 

leave application on 09.08.2000 with a request to permit him to 

leave the headquarters for medical checkup and treatment from 

the same hospital, where he took treatment earlier. The 

authorities told him that he would get instructions from 

respondent No. 3. The applicant after having been cured on 

\ ' 
~!\__. 
\ 
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20.08.2000 again reported for duty on 21.08.2000, along with 

requisite medical certificate. He was informed that all his 

records were sent to resp_ondent No. 3. He requested to permit 

him to meet respondent No. 3. The applicant was informed that 

he was absent from 09.08.2000. On 22.08.2000 when the 

applicant went to see the respondent No. 3 he was not permitted 

"'~to meet the 3rd respondent and a message was communicated 

""" } to him that he would get further orders at his home address. It 

is further pleaded that on 16.09.2000, the applicant was served 

with another letter dated 12.09.2000 asking to join by 

15.09.2000. Along with the letter dated 12.09.2000, the 

applicant was served with a copy of letter dated 04.09.2000 

containing copy of Art. 81 (d) (Annex. N15). Thereafter the 

applicant was issued the letter dated 03.10. 2000(Annex. Af1), 

which was a show cause notice; vide which a decision has 

already been taken. The applicant submitted his explanation on 

11.10. 2000. (Annex. A/16). However, vide order dated 

06.11.2000, (Annex. N2) it was informed that the applicant had 

~- been removed from service with effect from 03. 08.2000. It is 

contended by the applicant that he had been removed from 

service from a back date. It is further stated by the applicant 

that he is challenging the impugned orders as well as Art. 81 (d) 

and also the terms· and conditions. 

3. It is further submitted by the applicant that he h~s filed 

Annth~Rr 0 A Nn :-tQ/?001 rhAIIIRnninn thiR ~hnw I'I"'II~IR nntiriR 
-··--··-· -·· 

91 
....... - -~ ---- ._ ............. ~Ill~ .... ._. -··-·· ----- IIW._,..,.._ 

dated 03.10.2000, the order of termination dated 06.11.2000 

. ~V\-
------ ------------- ---- -- --------------
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and the relieving order dated 13.11.2000, which are Annex. A/1, 

N2 and A/3 of this O.A. In that O.A the respondents, after 

receipt of notice, have also issued a corrigendum dated 

19.04.2001, vide which certain dates have been changed and 

this fact came to the knowledge of the applicant only through 

.-~ the reply filed by the respondents to the above O.A No. 39/2001. 

~he learned counsel for the applicant submitted before the 

) Tribunal that his client wants to file an appeal and does not want 

to press that O.A. This Tribunal vide order dated 05.09. 2002, 

allowed the applicant to file an appeal before the competent 

authority within a period of one month from 05.09. 2002 and the 

respondents shall decide the same without raising any objection 

regarding limitation, within reasona~le time and the said OA was 

dismissed as withdrawn. Thereafter the applicant preferred an 

appeal along with certain documents regarding the illness and 

ff' :_:: __ '~~~\, treatment _of his aged father and himself. Despite that the order 

(

rt <~~'r(t_??.~{ '\ \ 0 . dated 21:04.2003 ( Annex.A/4 ) rejecting his appeal was 
< \-(W ._ ,• ·- / P.l ) )-,/ 

\

c' ~\-.)~~-;:-:·<' -~--J'(.fll}- ,~,!!_!~! __ communicated to him. _ 
•, :,. - ~d;i/ ~.I 

,~ \., ·~ -·. •Y·'/,1 .,. • 

,,' • ~- ··.::..:.::.:. I ~1/j~'/. 
\ ' / 0., ""- .I 

-:\:~"~/._1 q~,'I'- ,,;;~--'·"" -?.:4 '""' () /~ '~·· 4. In the grounds to challenge the impugned orders, the 

applicant has alleged that Art. 81 (d) i.e. voluntary 

abandonment of service in Education Code is contrary to the 

procedure established by law for imposing penalties for 

misconduct and the same is against Art. 14 and 311 of the 

Constitution of India and the provisions of CCS(CCA) Rules, 

1965. It Is also stated that lien cannot be suspended on the 

ground of absence and lien also cennot be terminated even with 

\1\\/ 
\ 
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the consent of the employee except for the reasons mentioned in 

FR 14 (A) and those conditions are not there in the cases 

covered by Art. 81 (d). It is further averred that since the 

applicant was sick it was beyond his control to join his duties. 

His termination is unwarranted and the impugned orders are ex-

facie illegal, arbitrary and without jurisdic:tion and the same 
~ 

deserve to be quashed being violative of Art. 14 and 16 of the 

Constitution of India. It is further stated that since Art. 81 (d) 

were promulgated only on 04.09.2000 the same cannot be 

applied to the earlier cases. Thus Art. 81 (d) have no application 

to the facts of this case and the impugned order of termination 

and relieving orders are wrong. It is further submitted that the 

. applicant's case should be treated ·as per CCS(CCA) Rules, 1965 . 
.. ~.~~·. 
'1-'I.\ ·- '4l ~)' '-': . 

·. r-:-;_lrar,~-- --...."'):J·~ 
! ~!"'(:- t?J)~' \ o . • The respondents have contested the O.A. They have filed 

\ :. ( Q) • -.J m ) f¥ 

~l ~·. ---~~,(,;1 heir reply, wherein they have pleaded that Kendriya Vldyalaya 

·, <.:_~j;:f Sangath~.n is an autonomous body wholly financed by the 

~ ·~ Human Resources Development (HRD for short) Ministry, 

·{ Government of India, and therefore the Secretary, HRD Ministry 

is only a proforma party. The Board of Governors approved the 

policies of the Kendriya Vidyalaya Sangathan. The respondents 

further submitted that the orders under challenge in this O.A are 

Annex. A/1 to A/4. The applicant had already challenged Annex. 

Nl to N3 in O.A. No. 39/01, which came to be decided on 

05.09. 2002. The said O.A was dismissed as withdrawn and 

lih~P~rtv w~~ nr~nt~P~rl tn th~P~ ~nnli,.~nt tn fiiiPI ~n ~nn~P~~I tn thiPI ., ...... , .. , ..... - s• ............. ·- ............. ,. •• .., ....... -- ....... -· • ... ,. ... - ......... -··-

eoneerned authority. Thus the applleant eennot challenge the::§e 

V\;v· 
\ 
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orders again which have already been challenged in the earlier 

O.A. It is further stated that the challenge to orders Annex. Nl 

to N3 is time barred. It is further submitted that the applicant 

cannot challenge the vires of Art. Bl(d) when once he has not 

pressed this challenge in the earlier O.A and the applicant has 

not taken such a ground in his appeal. It is further averred that 

;?·A No. 231/99, filed by the applicant was partly allowed and 

the applicant was directed to be reinstated vide order dated 

25.05.2000 and in pursuance to that the applicant was asked to 

join. But the applicant never reported for duty on 07.06.2000 

and he wanted to be informed at his home address in Jodhpur. 

It is stated that in fact after receipt of order of this Tribunal the 

respondent No. 3 for the first time informed the applicant to join 
.,., .... ~. ,.;,=~ 

// -~~<F. ~~~93'r..\\ the Vidyalaya by 25.07.2000. The applicant had not been willing 
/,. . ·11.~\str;;-1,- '\ ~ 

( .. '~"i· · <s ~ \ o to join duty and dilly-dallying the same. The plea that the 

·r\· .(§~ ::~ ~ ~ ty~ 1· t h d · h. . 1· t· .. ti:: " .. &,> 1 ,~ epp teen e gtven ts epp tee ton on 09.08.2000 morning is 
\ ...... ,,~, 01 q-

~~' ,;;;~ misconceived since he cannot reach Jodhpur on the same day for 

, ·-=;;;::;:.:::""' treatment·: since Samana (Jamnagar) is 600 K.Ms away from 

1
"'-' ~Jodhpur and there is no direct conveyance by land, water or Air 

-{ and any person leaving Jamnagar cannot reach Jodhpur on the 

same dey end in feet the epplicent wes on duty upto 08.08. 2000 

end left thereefter without eny intimetion to anyone. It is further 

steted that the pleas taken by the applicant ere efter thought 

and the present O.A is without any merit and the same deserves 

kv 
\ 

to be dismissed. 
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6. The respondents have also submitted that as regards the 

vires of Art. 81 (d) are concerned, the same have been upheld 

by various Benches. of this Tribunal as well as by the Hon'ble 

High Court of Delhi in Smt. Prem luncja vs. UOI and ors. 

[2003 IAD Delhi 57]. The said provisions have been introduced 

to overcome the problems being faced in the procedures under 

~CCS(CcA) Rules, 1965 since they were cumbersom~ and not 

sufficient to address the magnitude of the problems being faced 

in Kendriya Vidyalaya Sangathan. 

7. We have· heard the learned counsel for the parties and 

have gone through the records. As regards the allegation that 

the applicant's case should be treated as per the procedures 

under CCS (CCA) Rules, 1965 is concerned, we may mention 

that after introduction of Art. 81 (d), the provisions of CCS (CCA) 

Rules, 1965 did not apply to the employees of Kendriya 

Vidyalaya Sangathan, particularly to the alleged misconduct of 

8. The notification issued by the Kendriya Vidyalaya 

Sangathan on 04.09.2000 goes to show, that this has been 

issued for the particular purpose for dealing with the problems of 

unauthorized absence of employees and consequential loss of 

teaching in the Kendriya Vidyalaya Sangathan for quite some 

time. We may also mention that Art. 81 (d) is procedural in 

n.RtllriR Anrl nnt .R !';llh~t.RntiviR ni~Rr~R nf I~Rni!';IAtinn 
1 ... ._._.,- -· ·- I .......... _..,._._.,_,I 'WI W 111" ,. • ._W._ 'WI I._:JI_.I ....... I'W'I II 

H.Rrl it hiRI:m ............. ._. ..... 

the substantive piece of legislation, then it could have been 

X 
' 
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applicable to the alleged misconduct of the applicant, which had 

taken place on 07.08.2000 onwards. In the notification dated 

04.09. 2000, it has been clearly mentioned as under: 

" In mrms of the decision of the Board of Governors, the provisions of 
the aforesaid .Artlde are applicable to those ~aehers and employees 
also whose absence might have commeneed prior to notification of 
these provisions provided their cases are otherwise covered under the 
aforesaid Article. 

( emphasis supplied.) 

Even Cl. (1) of Art. 81 (d) reads as under: 

" If an employee has been absent/remain absent without sanctioned 
leave or beyond the period of leave originally granted or subsequently 
extended, he shall provisionally lose his lien on his post" 

( emphasis snppHed.) 

9. As regards the vires of Art. 81 (d) are concerned, we may 

mention that provisions of Art. 81 (d) have been upheld by 

various Benches of this Tribunal as well as by the Hon'ble High 

· ~;r;r"" Court of Delhi in Smt. Prem Juneja's case (supra ). Besides, ~'if..\~ 1'1 '11 ~' ~)- ' 
'// '7' /"" ~- ~ '1,;>..'' 
/ 1t-. r . . ,, ~" \ ~. 

~rf~iih :~~~l when the applicant had earlier approached this Tribunal earlier 

1~,,( off/i:~'f§)- :~// vide O.A., No. 39/2001, which was decided on 05.09.2002, the 

C~~-'~~ ,. ·.,.' jl . learned ~ounsel for the applicant had stated before this Tribunal 
,~ <:q'h,rfr6·-~~~~.f/ -f 
~----· ./ as under: 

{" 

"that he does not want to press this contention that 
the aforesaid provision is ultra vires of the Constitution 
or any other provision of law. " 

Thus the applicant had already given up his plea of challenging 

the vires of Art. 81 (d) of the Education Code. Therefore the 

applicant cannot now turn round and challenge the vires of Art. 
\ 

~v 
\ 
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10. The learned counsel for the applicant had also pointed out 

that the respondents have committed various mistakes in the 

dates with regard to absence of the applicant. But the 

respondents have rectified the mistakes by issuing corrigendum 

and this has been done when the earlier O.A was pending. 

~herefore we do not find any merit in the said submission. 

11. As regards the filing of appeal is concerned, a perusal of 

the order Annex. A/4 shows that the applicant has been given 

liberty to file appeal for the first time as per order dated 

· 05.09.2002. The Joint Commissioner on 27.01.2003 also gave 

him opportunity of hearing. In the personal hearing he stated 
I 

that he reported to the Vidyalaya for joining his duty on 

21.08.2000 along with medical certificate but as per the records 

he did not reported to the Principal or the Assistant 

Commissioner for joining after issuing him the show cause 

gone to join duty and hence the Appellate Authority confirmed 

the order of loss of lien on the post passed by the competent 

authority. With this background of facts we are satisfied that the 

applicant was given an appropriate opportunity to defend his 

case. He was also given opportunity of personal hearing, which 

can focus, to the principle of natural justice. Before us the 

applicant has also failed to show any ·procedural lapse on the 

pert of Disciplinary Authority or the Appellate Authority, which 

\;· 
\\f'--
\ 
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may enjoin upon to exercise the power of judicial review to set 

aside the impugned orders. 

Jsv. 

No order as to costs. 

~~ 
~ v~ -
~ 

(Ku d~p Singh) 
Vi~e Chairman 

------------ ----
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