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Ongmaﬁ Applicatlon Nos. 195/2003 &197/2003
Wlth Misc. Apphcat:on Nos 107/03 and 108/03

o o e S ,Date of Decision: 02.08.2004

“The Hon’ble Mr..J K Kaushik, Judicial Member,

The-t’ion’ble M. M K Misra,"Admin'istrative'Méhbef. -

y c L |

e - Madhu Sudhan Sharma S/o Shri Vishnu Dutt Sharma aged about
48 ) 70 vyelars, retired as A Diesel Mechanic Gr.II under Diesel
£ : s ’T Forepgian, Diesel Shed North \(\/est'Rainay, Abu Road.

Applicant In O. A No 195/2003

Prem Prakash Yadav S/o shn Mahavir Slngh Yadav -aged about
63 years, resident of H. No. -74-K Police Line, Sirohi,.retired as -

Diesel Mechanic Grade II under Dlesel Foreman Dlesel Shed
“Western Raiiway Abu Road.
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" Applicant In O.A No. 197/2003

L

Rep. By Mr. Y.K. Sharma, : Counsel for the applicants. . :

VERSUS

-1. Union. of Indla through General Manager, North Western

- Railway TJaipur (erstwhile General Manager, . Western
~ Railway Church Gate,-Bombay.) -
2. Divisional . Railway Manager, - North Western
Ranay(erszwhule ‘General Manager, ,Western Railway
Church Gate, Bombay: ).

.. Pratap Ram S/o shri Chupni- Lal workmg as Diesel Mechamc
Gr. 1 under Diesel Foreman Diesel Shed, North West

. Ranway Abu Road,

L S * 4, Bhanwar Lal $/0 Shri-Ram Lal worklng as Diesel Mechanic

. o Gr. 1 under Diesel Foreman, Dlesel “Shed, North West

. : e Ranlway Abu Foad, :

¥ 5, Madan Lai S/o Ram-Lal Retd. .as Dlesel Mechamc Gr. II :

Diesel Shed, North -West Railway Abu Road, R/O near
AndndeshwarTempleAbu Road o

‘, A Respondents .

_ Rep By Mr. K.K. \iyas, Counsel for respondents 1 &2 .
o A None present for respondents 3 to 5.
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. ORDER

A"

CMr.IK Kaushik; Judicial Mehiber.-._

)‘.

Onglnal Apphcatlon No 195/03 and M A No 107/03 have

- been frled by one Shr| Madhu Sudan Sharma O A No 197/03

and M A No 108/03 have been flled by one ‘Shri Prem Prakash

Yadav In both these OAs common questlon of fact and Iaw are=

A

nnvolved and therefore they are bemg decnded through thns

. _ . -
commontorder.-, R L *
‘: . ‘ : ’ ¥ h ) -“.‘ N ": ’ ' A ‘ - .‘- ’ !
- 2. - Inbath these OAs the folldwing relief has been prayed for”
- ‘that'the re‘sp'on‘dents‘may kindly be dlrected to c,hve promotion
by way of upgradation to the applicant in terms of para 4 of the
Scheme of Ratlway Board ' letter dated- 27.01.93. ‘with _ all
’ consequentral beneﬁts w.e.f.~01.03. 93 restoring Seniority ‘at its
original _place +as per para 5 of orders dated 22. 09 1999 of ,
Annex A/4 ” L .
/. - he mater-lal facts necessary for resolvmg the controversy
mvolved in the mstant cases are that the apphcants are holdlng
| the post of Dlesel Mechamc Gr H ln the scale of pay’ Rs 4500- -
7000 under the Dlesel Foreman Dnesel Shed Abu Road Both of o
them have since’ retnred from servuce wnth effect from 31 07 93
and 31 07 96 respectlvely The further case of the apphcants is .
that they were entntled to get the beneflts of upgradation under o

, the restructurmg scheme dated 27 01 93 and the scheme was to -
)
be gnven effect to from 01 03 93 The beneﬁts were to! be gnven ' '

on the basrs of modmed selectaon, Wthh was to be based on

#

-

; serv;ce records

In case one was entltled for upgradatlon to one.
post zrrespectlve of its’ classnflcabon, may be that the post is a

'sefectlon post or non selectlon, post However' in cases, were

. one was entlt!ed for upgradatlon to two posts and the second

»
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‘being a selection post, one was to be subjected o sefection for

the second post. '-In the instant cases, the appiicanis were

. entitled to only one post that too the. post o; Digsel Mechanic Gr.

I, whlch wasa non selection post and one ,lNas; requlred tr, Dass
the trade test as pe’rnormal avenL_se of pl'omotlon. ?ﬁfﬁ)\ﬂf%‘\/l‘e‘l",
they have not been given‘the same on the pretext that t»hey
have not:qualiﬁed' in thé trac‘e test. ‘-Son1elfof4the simllarly
situated employees challengcd the same before thls Bench of the

lnbunal by ﬂlmg 0. A No. 2:2/94 and thls Bench of the Tr‘lbLlﬂal

was pleased to’ accept the pleas -of appllcants therein and

thereafter they have been extended the beneﬁt., wuhout glvmg,

any cognlzance,of the result of the trade test. Hcowever, the.

‘applicant has not been given the said benefits. .The O.A. has

been filed on.number of grounds m,entloned in para 5-and its

sub-paras:

3. The respondents have contested the case and have ’fil'ed a

detalled' reply It has been dverred that thorc has been

blfurcatlon of the Railways and a new zone known as North West |

Railway~ Zone at Jalpu.r has been created and th_erefor_e the
applicant ,should haye made amendments ink. the O.A, (\Whl‘ch

they have done accordingly) It has. been averred that the O. A is
barred by limitation ancl there |s no qood and sufﬂaent reason to
extend the perlod of llmltatlon and- hence the O. A should nor bel
entertalned . It is also averred that a notlflcatlon came to be
issu‘ed on 05. 07 93 for ﬁlllng up 79 posts under fre’structurlng
scheme and the remalnmo oosts Wlll be filled. through trade test.

The persons in whose favour the orders passed by thlS Benf"n of
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the Tribunal have preferred thelr OAs mu<.h earller and the

.applscant in O, A ‘No. 195/03 had ret{red from service earlier to

.the declaration of the results.. Thus the appllcant in O.A. No.

195/03 was not entitled to get any relief. .

4, M.A Nos. 107/ 03 and 108/05 have been flled for

condonation of delay in both the OAs

w
5. We have heard the learned counsel for both the parties

and perused the p'a'pers‘. While thve learned counsel i"iiwe

_reiterated their facts and grounds mentioned in their respective

-pleadings the learned counsel for the appltcants brought to our .
notice a judgement dated 02.07,2002 in b.-A. No.160/2001 [Om
Prakash Goyal'and th others vs. UOT and others.] and has
submitted_that the controyersy; involved in the instant case have
‘been exhaustively dealt with and adjudicated.upon. He has.
submitted that the said decision squarely.applied‘ to-the facts of
this case and the issue does not remain rés integra.

6. On the con'trary the learnedcoun.selr "f‘or the respondents
did not dispute the posrtlon as brought out by the learned

counsel for the applicants and has submltted that as regards the r

,judgement of this Bench of the Tribunal, it is for the Hon'ble

Tribunal to consider the proposition of law and ‘it needs ng™>"

comment from him.

7. We ‘have gone through the judgement cited by the

learned counsel for the applicants in OM Prakash Goyal’s case

|
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. '\supra) to’ wh|chr one of us (J K Kaushlk) was a- party and ﬂnd

that the same covers. the controver__sy in its entlrety. Therefore.

{

- we find no need for fresh dis'cussion in the'rmatter .‘and place on:

&

' record a copy of the sa|d Judgement to' be read as part of th|s
"order. We have absolutely no heSItatlon in following the Sal(.]

‘ de'cision and in deciding these OAs on .SImiIar llnes. ;

8. In view of the foregoing discussion, the OAs merit

Y

acceptance and-th’e 0.As are aIIowed.“ The -applicants shall be

'_considered for promotion to the post of Diesel Mechanic Gr. I on
the basis of s'ervice »records and conﬁdential reportS'and if found

? -

suitable, they would be promoted to the post of D|ese| Mechamc
- Gr. I with effect from 01. Oa 93 wnth aII consequentlal beneflts,
Crncludlng revision of pensnonary beneﬂts')as enwsaged in the
cadre restructurmg scheme but the-arrears on thlS count shaII be
payable only for a perlod from one year prior to the date of ﬂllng
of these O.As. In view. of the order passed in the O As both the

M.As stand dlsposed of accordlngly No costs.

¢

e YA Ny e T e T e e e

5

: sd/-.
. C( s (TR, EaUSHIK )
FLED Yj ﬁﬁf‘@ﬂ '\hmB R{J) ‘
- L 'j ' L@%«mt i- .
l ot ’f F\‘ v
| c t{n“m w :fﬁ |






