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Bhanwar Lal SZo Shri Pukh Raj aged about 47 years,
by caste Goyal, Resident of Type II1I, 49.J,Bhabha
Nagar, Kota Rajasthan, presently working as Trades-
man-G, Operation Unit, Rajasthan Atomic Power Sta-
tion, Nuclear Power Corporation of India Limited,
Rawat Bhata, District Chittorgarh, Via Kota.

Ramadhar S/o0 Shri Ram Chandra, aged about 48 years
by caste Pandey, resident of Type 111, 11.C,Anu-
Kar an Colony, Bhabha Nagar, Kota, Rajasthan, present
working as Tradesman-F, Operation Unit, Rajasthan
Atomic Power Station, Nucleaf Power Corporation of
India Limited, Rawat Bhata, District Chittorgagh,
via-Kota.

ees Applicants.
Ver sus

The Union of India t hrough t he Secretary,Ministry
of Atomic Energy, Government of India, C.S.M. Marg,
0.Y.C. Building, Anu Shakti Bhawan, Munbai. -
The Station Director, Rajasthan Atomic Power Stat ior
Anu Shakti, Via Kota, Rajasthan.

The Manager (P&IR), (Establishment), Rajasthan
Atomic Power Station, Anmu Shakti Via Kota,Rajasthan,

The Nuclear Power Corpor ation, Vikram Sarabhai
Bhawan, Bhabha Atomic Reésearch Certre,Amu Shakti

Nagar, Mumbai. '
Gar . a ses Respondents
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CoRAM. :

Hon'bhle Mr. Justice G.lL. Gupta, Vice Chairman
Hon'ble Mr. Gopal Singh, Administrat ive Member

[ R %]

Mr. Manoj Bhandar i, counsel for the applicants.
Mr. Arun Bhansali, counsel for the respondents.

* 9P

ORDER
(Pexr Mr. Gopal Singh,M(A)

Admini strative Tribunals Act, 1985, applicants,Bhanwar lal
ard Ramadhar, have prayea for a declaration that no penalty
order exist against them as on date and the respordents
be directed to implement the judgement and order passéd
by this Tribunal on 23rd June, 1999 in its entirety. It
has further been prayed -that the res;pondents be directed
~ to review amd wodify the order dated 19th September,2000
(Annex.A/6) and grant promotions tot he applicants without
~ taking into account the penalty order dated 2md August,1983,
\9 {Anhex.A/3), with all consequentizl benefits including

~increment s, promotions and fixation,

20 Presently, applicant No. 1 is working on the
post of Tradesman-G and applicanmt No. 2 is working as
Tradesman-F, in the ﬁperaticm Unit of Rajasthan Atomic
Power Station. Both the applicants had remained absent

without permission for the period from 8th May, 1982 to
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ond Bugust, 1983 and 1st April 1982 to 2nd August, 1983
respectively and, therefore, they were chargesheeted on
2nd September, 1982 and 1ith June, 1982 respective ly ,Vide
order dated 2nd August, 1983, respondent- No. 2 imposed
upon the applicants, penalty of reliction to & lower grade
\v for a period of two years with further order that the
period of absence will be treated és dies non and should
be deemddito cause a break in service entailing forfeiture
\__/ of entire past service. Applicant NO. 1 made a repréw
sentation that his past service may be cou;rtgd for the
purpose of promotion bhut the same was rejected by the
respondents vide their order dated 27th July, 1989. The
matter was thereafter taken up before the Deputy Labour
Commissioner and the Conciliation Off-icer, Chhitorgarhe.
Dur ing the pendency of conciliation proceéd ings before
~ the Deputy Iaboﬁ Commissioner assurance was given Dby
the respondentidepartment that the matter shall be settled

by the department and on that assurance, the proceedings

were dropped. However, nothing was done by the respondents
and finally,applicanmts were informed vide letter dated

2rd July, 1994 that the competent authority had not

Y agreed to t he comtention of the épplicants in regard to
forfeiture of the past service. Both the applicants
challenged the order of penalty before this Tribunal.
through OA. No« 344/94 . Bhanwar Lal and Others versus
The Union of Inaia & otherss The said Q.i. was allowed
by ‘this Tribunal with a direction +o the respondents to
process the case of applicants' in the light of Govern-

ment of India®s Instructions No. 1,;2/3 under R 17<4 and
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and pass appropr iate orders. 1In compliance to the
orders dated 23rd Jume, 1999 of this Tribunal, the
respondent~department passed an oxder dated 20th Sept.,
1999dec lar ing that the pefiod of un-author ised absence
shall be treated as dies non instead of_bu:eak-in-service.
It is tle contention of the applicants that the Tribunal
in dts order dated 23rd June, 1999 set aside the impugned
order of penalty with further direction to respondents
to treat the un~authorised absence of the applicants as
dies non instead of break in service. However,ihe
résporﬂet_ats have taken into account the penalties imposed
upon the applicants while granting promotion to a higher
grade. It is also alleged that the respondents had also
reduced the pay scale of the applicants to a lower sczle

i for a period of two years. Hence this application.

3. In the counter, the contentions of the applicants
have been denied by the fespondents. It is poited-out
that the applicants in earlier O.A. No. 344/94 had
sought the relief in regard to break in service under
FRe 17-A amd the penalty of reduction to a lover grade
was not challenged. It is also pointed out that the
direct ions given by the Tribunal in its order dated

2324 June, 1999 passed in O.A. No. 344/94, Had been
complied with by the respondents vide order dated 20+th
Septeﬁber, 1999 (Apnex.A/5) « This ordér treating the
pezfiod of unauthor ised absence as dies non, has rot been
challenged by the gpplicants and it has attained finality
and the respondentsv had no _int}ention to evento make

any attempt to dis-obey the orders.of this Tribunal.

Cipogf=
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Se
I+ has, therefore, been urged by the respondents that
the CeA., is devoid of any merit and is liable to be

dismissed.

4. We have heard the learned counsel for the parties

and perused the record of the ¢ ase carefully.

Se For better appreciation of the comtroversy

involved, it is necessary to go through C.A. No. 344/94
A with judgerent of this Tribunal thereon dated 23rd June,

11999, Relevant portions of O.A. No. 344/94 are extracted

be 1<_>w '™

“DETAILS OF THE APPLICATION :

1. Particulars of tke order against which
“the application is made :-

Application is directed against the orders
dated 2.7.94 passed by department of Atomic Energy,
Government of India against the applicants No.

1 to 6, copies whereof are produced herewith and
marked as Annexure No. A/1 to A/6 and the orders
dated 2.8.83 passed by resrondent No. 2 imposing
penalty of reduction to lower grade for two years
and for forfeiture of the past services against
the applicants No. 1 to 6. Copies whereof are
produced herewith and marked as Annexure A/7 to
Annexure A/12 respectively.

SUBJECT 1IN ERIEF -

' For feiture of past services and non-consideratior
v - of past service for pension and promotion purposese.

4.5 Tat vide order dated 2.8.83 & respondent NoO.2
imposed penalty of reduction of the applicants to
lower grade for a period of two years with further
order that the period of absence will be treated as
'Diese-non® and in accordance with the fundamental
Rule 17~A should be deemed to cause a break in
service entailing forfeiture of entire past service.

4.7 That in pursuance of this order, applicants
joined their duties and applicant No.l made a
representat ion that hig past service may be counted
for the purpose of promotion. However, vide

4‘1@4&%—, \
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communication dated 27.7.89, it was informed
to applicanmt No. 1 that his request cannot be
considered. A copy of communication dated
27+7.89 is produced herewith and marked as
Anpexure A/lgo -

6o

4,10 That the applicants submit that the
procedure for imposing penalties for mis-conduct
is governed by the provision in the Central
€ivil Services (Classification, Control and
Appeal) Rules, 1965. Rule 11 provides for
imposit ion of penalties.

A bare perusal of Rule 11 will reveal that
disciplinary aunthority can impose only one of the
penalties and not all the penalties on a Governw
ment servant in one Charge-sheet. However, by
impugned order more than one penalty has been
imposed in as much as the applicants have been
reduced to lower grade for two years and their
past services have been ordered to be forfeilted.

4.11 That assuming without admitting that order
could be made unier Rule 17.A of the Fundamental
Rules in regard to pericd of absence, then such
an interruption shall be for the purposes of

leave travel concession quasi permanercy and
eligibility for appearing in departmental examina=
tion for vwhich a minimum per iod of cont inuous
service is required, For other purposes the

past services are reguired to be counted.

After reproducing FR 17-A, the gpplicant

has Ohserved as under g

Thus, it is clear that the interruption
in service caused on account &f unauthor ised
absence again @&ffect the employee concerned
except for leave trawel concession quasi-
permanency and eligibility for appearing in
departmental examination where minimum period
of continuous service is reguired. ‘

4,12 That the respondents are not ent it led to
refuse to count the period of past service for

the puwrpose ~for promotion as also for pension.

4.13 That in addition to the above, the applicants
submit that before passing the order direct ing
action under Rule 17-A, an opportunity of hear ing
wWas not given to the applicants. The applicants
were only given notice under the Rulesof 1965

but no notice was given for taking actlion under
Rule 17.A of the fumdamental Rules.

Cgﬂ,w@#f;, ,,
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5. GROUNDS OF THE APPLICATION s-

5.1 In the first instance, it is submitted that
the order dated 2.7.94 rejecting the represert at ion
of the applicants is illegal as being none-
speaking order. HNo reasons have been communicated
by the respondent s for rejecting the representa=-
tion ofthe applicants, the order dated 2.7.24

is, therefore, non-speaking and is liable to be

set aside on this ground alone.

542 That the actlon of the respondents in not
condoniny the break in service is unreasonable
and arbitrary as also contrary to the Rules, When
the respondents had agreed before the Conciliat ion
Officer that they would settle the matter at the
departmental level and consequent ly pursuaded the
applicmts not to get the matter referred to the
Industrial Tribunal for adjudication then the
respondent No. 3 was obliged to condone the

break in service and not to reject the represen-
tat icon of the applicants. The action of the
respondents is highly arbitrary and unreasonable
S0 as to be violative of Articles 14 and 16 of the
Constitution of India.

5.3 That as a matter of fact the respondent NoO.3
was obliged to grant the benefit claimed by the
applicants in as much as the orders imposing
renalt ies only made an order with reference to
Rule 17-4 of the fundamental Rules, therefore,
the orders could only deprive the applicants of
the benefits which are ment icned in Rule 17<4,
Rule 17-A read with the clarification issuved by
the Government of India provides an enployee
benefits of leme travel concession quasi= °
permanency e ligibility for appearing in the
departmental examination. Under ths Rule,periogd
of absence does not put any other disadvantage/,
therefore, it was not open for the resrondents
to have deprived the applicigts of their right
to count the past service for pension as also
for promotion purposes. The impugned action of
the respordents is, therefore, contrary to the
Rules and is liable to be struck down.

Se4 That the orders dated 2.8.83 Amnexure A/7

to Amnexure A/12 in so far as the imposition of
penalty of interruption in service is concerned
are illegal for the reasons that the same have
been passed in the bremgh of principles of
natwal justice. The applicants were given chargee
sheets under the Rules of 1965 and it was no=-
where provided that action will also be taken
under Rule 17-A of the Fumdamental Rules,t herefore,
no order could have been passed denying certain
benefits to the applicants under Rule 17.A of the
fundamental Rules without giving an opportunity

( ;'«/Lceé,é’:?%_



of hear ing to the applicants. As a matter of

fact as per the decision of the Government of
India dated 2.5.85, it is obligatory on the
cometent author ity to provide an opportunity
of hearing. Under these circumstances, the
orders dated 2.8.83 (Amnexure A/7 to Annexure
A/13) in so far as they impose penalty with
reference to Rule 17.A are illegal and void and
deserves to be ignored,

S.5 That as stated above, the respondents have
granted benefit of fixation for the past service
rendered by the applicants meaning thereby.,the
applicants have been given benefit of the past
services but this benefit has not been given
in regard to other matter namely pension and
eligibility for promotion. Once past service
of the applicants have been counted, thenno
dist inction could be made in regard to the
fixation as also for pension and promotion
purposes. Therefore, the impugned action of the
respondents cannot but be said to be highly une
reasonable and discriminatory so as to be violative

" of Articles 14 & 16 of the Constitution of India.

8. RELIEFS SOUGHT

It is most respectfully prayed that s-

(i) by an appropriate order or direction the order
dated 2.7.94 (Amexure A/1l) to Annexure Au6)
be declared illegal and be quashed.

(@) by an appropriate order or direction the order
dated 2.8.83 (Anrexwure A/7 to Annexure A/12)
in so far as thev provide for break in service
under Rule 17-A is concerned be declared
illegal and void.

(iii) by an appropriaste order or direction respondents
‘may be directed to treat the applicants
service from initial appointment as cont inuous
with all consequent ial benefits.
|
(iv) by an appropriate order or direction it may
be declared that under Rule 17-A of the
fundamenta l Rules, the applicants are not
dis-entitled to count their past services for
- the purpose of pension, promotion and other
matters except those specified in Rule 17.A
of the fumdamentzl Rules and the respondents
be directed to qrant all :;uch benefits to the
applicant se :

(¥) any other appropriate order or direction which
is considered to be just and proper in the
facts and circumstances of the case way be
passed in favour of the applicants,
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(vi) Costs of the Origiml applicétion nay v
kindly be awarded in favour of the applicatts.’

6.0 In the relief clause 8(i), the applicants have
prayed for gquashing the order dated 2.7.1994 (Amexs.
A/l to A/6) . This order dated 2.7.1994 rejects the repre-
sentation of the applicants against break in service.
Further, in relief clause 8 (ii) , the applicants had
prayed for quashing the order dated 2.8.1983 (Annexs.
A/ tov A/12) in so far as they provide for break in service.
This order dated 2.8.1983 is the order of the disciplinary
author ity imposing penalty of reduction to a lower grade
upon the applicants along with the direction that the
pericd of unauthor ised absence would be treated as dies non,
resulting in break in service. In relief clause 8 (iii)
it has been prayed that applicants services from initial
appointment be treated as cont inuous with all consequential
benefits, meaning thereby that there should not be any
break in service. In prayer clause 8 (iv), it has been
asserted that applicants cannot be denied to count their
past srvices for the purpose of pension, promotion and
other matters except those specified in Fundamental Rule
17-A and, therefore, the respondents be directed to ‘grant
all such bernefits to the applicants. This also implies
that the period of unauthor ised ubse nce treated as break-
ineservice should be directed that the past service prior
to the period of unsuthor ised absence, should be permitted
to count for the purpose of pension, promotionetc. It
would, thus, be seen from the praver clause that the

emphasis here is for a direction to thé'respondents to

((’a\/Lé& Z .
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count the past services of the applicants prior to tle

«10,

per iod of unauthor ised absence, as gqualifying for pension,
promot ion etc. Relevént portions of the O.A. 344/94
extracted above, would also go to show that the spplicants
had been demanding, counting of their past service. Thus,
it is clear from the averments made by the applicants in
O.A. No. 344/94 that basically this O.A. was filed for
a direction to the respondents to count the past ssrvices,
prior to the period of unauthor ised absence as qualifying
for the purpose of pension, promotion etc, It is also
a fact that the applicamts have already suffered penalty
imposed by the disciplimary author ity vide its order 4 ated
2:8.1983, In thisback-ground, this Tribunal has dealt-
with only the -aspect of treating the period of unauthorised
absence ag dies non or break in service and has not at all
~ discussed the penalty of reduction to a lower grade
imposed upon the appltants in its judgement and order

A—

dated 23.5.1999. Relevant portion in this regard emtramss

from order dated 23rd June, 1999 passed in O.A. No. 344/94

is given below :--

"Applicants in this O.A. under Section 19 of
\:r . the Administrative Tribunals Act, 1985, have prayed
7 for setting aside the impugned orders dated 2.7.1994
re (Annexures A/l to A/6) and impuyned orders dated
2.8.1983 lAnnexures A/7 to A/14) . They have also
prayed for a direction to the respondents to treat
the applicants' service from initial appointment
as continuous with all consequent ial benefits.

2. The uriisputed facts of the case are tlat the
applicants were served with charge sheets for une
authorised absence aml after due process, the
competent authority imposed the punishment of
reduct ion to the lower grade for a period of - tvo
years. It was also ordered that the said period of
two years shall operate to postpone the future
increments on restoration to higher grade. It was

((r/wdj S

/——\7"———’ ~
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further ordered that the period of unauthorised
absence of the applicants shall be treated as
*dies-non'* and in accordance with FR 17A shall
e deemed to cause a kreak in service entailing
for feiture of entire past service. The matter
was taken up by the staff association on behalf
of the applicants before the Deputy Labour
Commissioner-cum-Conciliation Officer,Chittorgarhe.
~ During the pendency of conciliation proceedings,
an assurance was given to the staff association
, and to the applicants that the matter will be settled
N by the department and on that assurance, the
conc iliat ion proceedings were dropped. Thereafter,
the matter was taken up with the respondents, but
the representation in this regard for condonation
of forfeiture of past service was rejected by the
i respondents vide their letter dated 2.7.94
~/ (Annexures A/l to A/6) . Feeling aggrieved, the
applicants have approached this Tribunal through

- e

the presemnt C.A.

5e In this connection, it would be appropriate
to go through various jmdgs instructions of Governe
ment of India in regard to application of F&Re 17=A.
Government of India'’s Instructions Nos. 1 to 3
which deals with the subject are reproduced belows-

Government of _India's Instructions

(1) Reasonable opportunity to be given .,ce..
(2) Treatment of unauthor ised absence as ses.
® ®3 93 & 0y 8 0 26O

(3) Distinction between condonat iON eeeeseces

P90 g e n @090

6e It would be seen from the above instrwc tions
that F.. 17-A has independent existance and - the
contentions of the respondents that the application
of FR. 17=-A in the instant case was a natural
consequence of the punishment imposed, is not tenable,
The action under F.R, 17-A has to be taken only

T after giving due notice to the affected parties.
\\f In the instant case, no notice was given and the
per iod of absence has been treated as break-ine
service, Thus, the order declaring the period of
vnauthor ised absence a$ break-in-service is bad in
law and camnot be sustained.

a

7. Secondly, it is seen that theorder of
disciplinary author ity imposing punishment on the
applicants is self-contradictory. At one place, it
was ment ioned that the period of unauthorised absence
would be treated as dies-non. Simultaneously, . it has
beén ment ioned that the period of unauthorised absence
would constitute a break-in-service. The implication
of dies-non is that the delinquent official on him

C‘F/uiﬁ:?{‘/ S
ek



.12,

a penalty has been imposed does not loose the right
to count the past service whereas hreak-in.service
takes away the benefit of the past service rendered
by the delinquent official. It can either be 'dies=
non' or ‘'treak-in-service'. Both dies non and
break-in-service cannot be applied to the same case.
Thus, the order of the disciplinary authority imposing
the pemalty is self-contradictory and camnot be

N\ sustained in law.

8. In the light of the above discussions, we are

of the view that the orders of the disciplinary

authority as also that of the appellate authority

are bad in law and deserves to be set aside and are

-/ hereby set aside. The respondents are, however,

' directed to process the case of the applicants in the

light of the Government of India’s instructions Nos.
1 to 3 under F.R. 17-A anl pass appropriate orders
within a periced of three .wonths from the date of
receipt of a copy of this order."

6e In the aforesaid order, though, the orders of
P the disciplinary authority as also that of the appellate
aut hor ity, have been set aside on the groumd that the period
of unauthor ised absence can either be treated as dies non
or break-ineservice. It was for this reason that the

impugned order were held bad in law and set aside. The

merits or de-mer its of penalty of reduction to a lower
grade imposed upon the applicants was not the subject
matter of the earlier O4 nor it was discussed in the
s judgement dated 23.5.1999 pa_ssed in OA No. 344/94. It ig
r< thus clear that the applicants have been fighting for
counting their past service prior to the périiod of un-
éuthorised absenqe. It may also be ment ioned that the
respondent s order in regard to breakein-service was
taken uwp by the staff association on behalf of the
applicants before the Deputy labour Commissioner-cume

Conciliation Officer, Chhitorgarh. The conciliation

(ﬁw/ué—csz :
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proceedings were dfcpped on assurance from the respondent-
d.epartment that the matter would be shorted-out mutually.
In this connection it would be interesting to go through
the order dated 27.7.1994 of the Deputy Labour Commissioner.

Chhitorgarh, which is extracted below -

" aTaten 3w 3TEE, Toca s

Te116:27=7~94,

et T afeTraaTeT |
fasm:-TaaTe degT 2190 &7 3ifow sTdaTaT & dda ¥

wetey,
gz gfam fearT sraT & 1% goew dear 2190

neTEfT TR aguie ofEloT SHaRT ¥ TameT
I - yEp YToE oeaTy Tew R 59 et 3
T STHETEY ¥ wWT & | oavee 8% gifafsn & e
et Y gt % ensiar e TR oY saTaT T 3 ITa™
¥amat w <@ &1 Y 5@ Toarg oF o atat ¥ fweT
B 1 I IS AT oTHATEY A& AT § ) I B9 UATHY
5T §v¢ o¢ Teur Wt | Taarg or Toow e 3TOr KT W
IT T S & TUTSYUT o¥ §Ted oT |

TaET:,

27717

39 Y JATIdd
wRaT 3#%T‘ﬁ’.“fﬂ‘ﬁﬂ'§ﬂ€. z 1"
The Deputy Labour Commissioner in its order dated

27.741994 has very dategorically mentioned that the

controversy placed before him related to wrong interpreta-

- tion of F.R. 17-A. It would thus be seen that the penalty

of reduction to a lower grade imposed upon the applicants
was nowhere challengéd by the applicants either in t heir
ear lier application (OA No. 344/94) or before the Deputy

Labour Commissioner. It was only the question oé:_:ztreat-

4#%7%_
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ment of the period of unauthorised absence as 'dies-non'
or' break-in-service', was agitated before this Tribunal
as also before the Deputy Labour Commissioner in the

conciliation proceedings.

7. The order dated 19.05.2001, impugned in the
present O.4., is a-rejeétion of the representation dated
17 <10 .2000 made by oneAtI/fxe applicants. It is also
pointed out that in compliance to Tribunal's order dated
23.6,.1999, the réspondent-departnent had treated the
per:od of unauthorised absence as dies non instead of
break-in-gervice vide their order dated 20.09.1399
fannexure A-5) . This order has not been challenged by
the applicants and, thersfore, they cannot derive any
benefit of the éefiod of unaatig::ifei absence. Further
representation dated 17.10.2000 b&% made by one of the
applicants for full conpliance oOf this Tribunal's order
dated 23.06.1999 after more than a year of passing that
order. MoOreover respondents compliance order dated
20.,09.1999 has not been challenged by the applicants.
Therefore, the prayer of the applicants now in the
present OA for guashing the impugned order dated 19.5.2001
(Annexure A-1) is mis-congeived. Similarly to say that,
no penalty order existed as against the applicants, is
not tenable. Since the gpplicants have not challenged
the order dated 20.,09.1999 treating the period of un-
authorised aksencs é:s dies non, the order dated 19.2.00
reviewing the promotion of the agpplicants conseguent
upon treating the period of unauthorised abssnce as

dies non, cannot be guestioned.

8. The learned counsel for the applicants has cited

the followlng judgenents in support of his contention that
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the applicants are entitled to all the benefits as

‘. 15‘

prayed for :
1) 1988 (2) RIR 499 . Sumer Singh Vs. State of Rajasthan
& others.
2) (2001) 8 SCC 676 = Bharathidasan University and anothey

Vs. All India Coumncil for Technical Education and
octher se

We have carefully gone through these judgements but f£ind
that the facts of the case in these judgements are distine
guishable from the facts of the case in hamd and,therefore,

these judgements do not come to the rescue of the applicants,

O In the light of sbove discussions, we do not f£ind
any mer it in this Original Application and the same deserves

to be dismissed.

10, The Original aApplication is accordingly dismissed

with no order as to cost,

¢ ey . ‘Qﬂ@%/f/

(Gopal Sing (G .LGupta)
Agministrative Member v Vice Chairman
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