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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL, JODHPUR 

- ~\D _t 
BENCH. 

JODHPUR 

Date of order: 29-05·02.. 

OA No. 244/20_01 

Ganesh: Lal s/o Shri Hem Rajji r/o Village and Post 

Gopinathji Ki Madar via Thoor, Distt. Udaipur, pres·ently 

working on the post of Gardender· in the Office· of 

Ass-istant Commissioner, Central Excise and Customs, 

Divisio Udaj~ur. 

L 

Applicant 

Versus 

Union of India through the Secretary, Ministiy 

cf Finance, D~partment of Revehuej Central 

Board cf Excise ahd,Customs, New Delhi. 

The Commissioner, Central Ext i'se and Customs, 

Nav Central Revenue 'Bhawan, ·Prithviraj Road, 

Staiue Circle, Jaipur.-

The Assistant Commissioner, .Central Excise and 

Customs, Division Udaipur.: 

Respondents 

Shri S.K.Malik, counsel for the applicant 

Mr. Kuldeep Mathur, Adv. briefholder for. Shri Ravi _ 

Bhansali, counsel for the ·respondents. 

CORAM: 

Hon'ble Mr.- H.O~Gupta, Member (Administ'rative) 

0 R D E R 

Per Hon'ble Mr. H.O.Gupta, Member (Administrative) 
\ 

This application is filed with a prayer to 

issue dir.ections to the respondents to confer temporary 

stat_us on the applicant w.e.f. 10.09.1993 and to 

regularise the service of the appl·icant _thereafter in 

-\ 



\ 
~I 

2 

accordance with· the r·espondent s circular dated 24-. 09.1999 
\ 

(Ann.Al7). It has been further· prayed for appropriate 

directions to the respondents to pay the applicapt ~t the 

rate of l/30th of pay seale of minimum ·of pay of Rs. 7 50-

940 plus DK _w.e~f. his date of initial appointment till 

conferment of temporary status. 

2. The case of the applicant ·.as made out,· in 

(!Ji brief,· is that after having sought . the names from ., 

Employment 'Exchange for sele,ction to the post of Daily 

·Casual Labour. (Gardener), he was issued an appointment 

order dated 18.1.1990 (Ann.A2) •. He was init.ially paid·at 

the rate of 200/- ·per month and thereafter his pay was 

raised to· Rs. 300/- per month and from June 1991 onwards 
' 

. __.-~-.........::::: 

,..-:·.·~:;\~ff-'1fli~'"'-· ay was raised toRs. 400./-· per month. Since the 

~~>· :;~~~~was small, he made a repmentation vide. letter 

t ~\_·; \.:>_c:-._._ ._\~-~.~:.fd{:·~~ .10.1992 (Ann.A3). As no action was taken by the 

· ~- \::-\/;,:_,--..,..t:':~$'£?6f:l'¢: nts he filed OA No.255/93, Ganesh ·tal vs. u.o.I. 
~- .<' •• ~ <<:-~:~·,.~·~··<>./ .1;;,• ':',./ 7 

·,.._<r/-q "l.~ a"f2d">:."ors., .which was decided on 15.7.1994 with the 
. ,,_ 9ti5 '5\'1""· b / 

--::--...--.--:::;;:;'./ 
irection to the respondents to consider the cas~ of the 

l 

applicant~ whether any benefit can be extend~d to the 

applicant as .per ,Government order dated 26~9.1989 and 
\ 

' . 
further that whenever any. vacancy occ·urs in cl'ass 'D', ·the 

case of the applicant be considered for regularisation. 

Thereafter, he made a repr~sentat~on dated . 27.9.1994 
I 

(Ann.A5). Vide letter dated 26.12.1994, in pur~uant to -the 
. ' ' 

court's order dated 15.,7.199.4, his case was considered 

against .the vacancy of Group 'D' post as a mere formality. 

Again his c.ase was. considered in 1995, but with no respl t. 
\ 

Thereaft.er, .he made a number of ·representations requesting 

for payment of mi_nimum ~ages since he was working for more 

~--
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than eight hours- and also for grant 'of temporary status 

and fer regular ising his service. -.De_spi t e the clear 
\ ... 

position for gran~ of temporary stattis and also for 
. / 

regularisation ·as per .respondents c:ircular ·dated 24.9.1999 

-
(Anh.Al7) and despite the Court·'s order, no action has 

been taken by the respondents, although he -has been 

working fo_r more than 11~ years COJlti nuously without any 

break whatsoever. 

3. The ·main grounds tak~n by the applicant are 

that he was duly sel~cted as . a daily Casual Labour 

(Gardener) aft~r his name was sponsored through Ewployment 

E-xchange. T·hou_gh in the _appointment crder, he is shown as 

part-time contigency staff for a period from 22.2.90 to 

_ R ... 90 but he -has been discharging duty for more than 
_,.-, /'' - --......... ·f_,. -~- ' 

" . --~-··- ·-- -... ~ 9<\ /;.:·· : . ·-. :>--~~:~5~~~ \ ho~rs. ~ day. After , t_he ·,judgment , the matter was 

!f,.:,; •. ·~,~~r:1rd vide letter dated 5.lO:l995'(Ann.A8) wherein, it 

\!\ \\.. . _)~/:~~ab~ished that the' applicant is .. qis~harging the duty 

\,\'.r~--~--~ /Af·:i-~~~#~gular nature. A vacancy in Group 'D' also exists as 
:.Cilo ~n\:;_,, ,!:..<,/ 
-......... --....~ ... ----~........ - . . 

· · may be ~Seen from Ann.A6 and Ann.A7,-'but despite that, .no 

action· has been taken either to confer temporary status or 
. -

regularise the applicant· in Group 'D' post. Be ·is entitled 

for. l/30th of ·minimum of the pay in 'the t?ay 'scale of Rs. 

750-940 as per DOPT orders appli-cable to the respondent 

department. . Since' he has been continuously working 

wi thcut any break and rendered more than 206 · days :in a 

year as the department h?s observing five days a week,
1

he 

is also erititled for regu1arisation. 

4. The resp'onaent s contested this 

application. Briefly stating, they have submitted that the 
f· 

. ' 
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applicant was engaged as· Garden,r on part-ti~e basie-onl~ 

for four hours per day at a con sol ida ted· -a!f1ount of Rs. ~ 

200/~ in January, 1990 in the. , office, of Assistant 

'· 
Comini'ssion,r, Central Excise· and Customs Division, IJ,daipur 

. (~ajasthanj. ~he· applicant had worked in the office of the 

respondent No.2 only up tC(. June 2001. :since the· services 

of the applic~_nt have a-lready been dispensed with, he is 
-· 

not entitled . for grant · of temporary status. and for 

regulari-sation in Group. 'D'. post •. Th·$ .applicant worked. for 
. 

four horirs-per day ahd, therefore, h~ was not_ entitled ~or 

cons:ideratio.n of grant·· · of· tempor·ary · status or 

regul ari sat ion ther·eof as per extent or.ders. He was payed: 

a_ consolidated amo,unt pe~ mo~th 'Which was. raised from time 

"tb time. He ~as. paid Rs.· 55 p~p day frorn.January 2QOO·to 

.-·"''<~-"'i' ~ 2001 f<?r doing work for fdur · hdl:lrs per day. No other_ 

/ '- ·,·' --;~--~,9r;~'< ~.-~lass IV "employe~s was t'aken . from the applicant •· 
~~ ':' ,· , . .. J- \· ~ ' I ' 

• t 1 _,(·l~:; · _,_._I·:~;..,~~~a'lfo~-een held by the_Hon'-ble Ap-~x Court'vide judgment 

."~;, ~:~c;;,~t;~%~ 4.1997, Secretary :Ministry ~f Communi:ation v. 

\, .:,._\_>:-·:suJs:-hpb,-'i.- and 'ors. (sec L&S 199), the sh~me for 
·-.,., ~'/".-.....~ -- -"' '--- ~ -. . " 

........ 'Y "1 ro -· 1 -.. .... ·; :; /... , · ... 
~-~- -tilarisation of casual labour ·co:.:v_ers only. fu~l. time and 

1 riot part time casual l9bours.: There is no post of Gardener 
. ' . "" .· . ' 

1 under the off ice of Assist ant Commi ssi ·oner i ~ent-ra1 Exc i s'e 
. -' 

and ~ustoms DiviE'ion, ·Udaipur which is a small .office. Two 

'-flff:: to four h-ours -are sufficient tlo maintain· -the gardens·· in 

~~all offfc~~ As per rioPT OM-~ated io.~~-1993 (Ann.Rl) ~nd. 
/ ' 

12.7.,1994 (Ann.R2), ·femporary status coul-d not be grante.d 

to part-tim~ casual workers • 

. I 

s._ The a~plic~nt has filed rejoinder and has 

annexed the certific.a·te and letters ·Ann.Al8- and Ann.Al9, 
• ,,,..· • t 

showing that th~ applicant has·w,orked in the month of,July 

I 

'I 
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' 
2001 also in the respondent department and that the 

contention of the respondents that the applic_ant worked :HI. v.-r~ 

June 2001 'is not correct. _Respof?.dents have stopped his 

payment from the month of October, 2001 onwards so th~t he 

• I 
may withdraw t l:ps OA. The applicant has also annexed a 

copy of the correspondence at Ann.A20 and· a copy of the 

fax message Ann.A21, wrjtten by Rawat Constructions to the 

Assistant Commjs~ioner stating therein that the-applicant 

~ is working since June 2001. ~his has been done to deprive 

the temporary stauts and regularisation. 

6. The applicClnt has also filed a.), MA No.7 /2002, 

stating therein that the respondents have stopped . the 

payment to the applicant from the worith of October, 2001. · / ... :;;r~r~~ . . .· -
/<:'.-_. ····:~ ~- ~7~ ::~has been co~tended that this h_as been done to force the 

//f;~ · . -. -:~.:~ .arlp'b~~\~-icant' to· withdraw the case. It has been further 
I I ' ·. ~ . '\ :V. ·, . 

i ( . . <' '\ \ . t. -:. ( l~-=- .. ' ';;:_\ \ ~ 
\'·(A\·\ ~2 _ . _,, .:f~ri't)fnded that the appli<;ant is starving since no_ salary 
\~~. \, ~' ·-~,.'' .. '/ ~-~~~~;)' / /;;/{ 
•.,)\ \. '. ,,, ::; _ / ha.s/jbeen paid to him. ·_It has_ been prayed that .at least the 
~"' -- - .- F, f 

- ~r-.2} \.. -. ' ./ ~-~~ <~ 
~ci--.":.<·'u,'S.. s·/3:lary for th,e month Of October 1 November and December 

'~~~-:~~~_;>. 
2001 be releas•d. 

7. Heard the learned counsel for the parties and 

perused the records. 

The' content jon of the learned counsel for the 

applicant is that th~ applic~nt-worked for full day i.e. 
. . ' 

ei9ht hours per day and_, therefore, he is entitled for 

salary, conferment of temporary status and regularisat ion 

as per orders of the DOPT. It is also contended that 

although the order dated 18.1.1990 (Ann.A2) mentions that 

the·~anction is for part-time contingent pajd staff but as 

can be seen from their .inter-view letter dated 12.1.1990 
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- (Ann-.Al), the name of the appiicant was sponsored 'by the 

\'\/ p\\). 

Employment Exchange and that the· post of Gardener· was on 

daily wages· basis and not on part-tin:te basis.-· It ha.s' been ' 

) . 

' ' 
further contended that Rs. 55/- per day were paid to the 

applicant ·and tha~ I t·he applicant . caul d pot b~ paid· Rs. 
' ' 

:55/- per day if· he was trea.ted as d~dly wage· Gardener 

.work~ng only for four - hours a -day. Fur-ther that the 

respondents have· not proquced . any .do.currient by which it · 

could be e~tabl ished that the appl i~ant, was engaged 'only 

· for four hours a day, although· the various 

~ecords/ correspondence men£ ions_ that the applicant as. a· 

part-time Garde'ner. He further submit ted that ·the nature 

_of job perform~d by the applicant i~e. as a Garderier is of 

regtil~r nature and t~is fact also establish~d_ by th~ 

letter dat·ed 15.10.1995 (Ann-.AB) of· the Administ-rative 

/-~~:~oc~~~ 
... ·· :\'''_· __ 0f#l.;~~r addressed to the_'Comm'issioner. He also submitted 

./~-.- . ,.> ·: -- ~- -., cr';i,\ 
g.:'.-,· · · tf{at\ rt;;~,e content i,on of the- respondents· that the applicant 
1' \--~\~ . -' 

{-o/,:,_:. ·ie:~dta'\~ko'rking after June,2001, ~-s not c.orrect ~}nee as 
I \ '" 'i ' I . . . . \ :fl\ ( iU ,_ . - . rv ' , '5).--

\~:,· \,_:::_._ .. ·:_pei/):l.'Q~ tificate at Ann.Al8 issued by_ the :Inspec_tor 
\~ .... "" -- ·- ··~~/ ; "'~II 
. ~· ~ \··· .... :-··· ~ ·~~::.~. ,/ ./'/··}.~' . 

~9-,r~;_~--Ji;e.~:o:S·arter, Central E:xcise, Udaipur, 'theappJic:ant worked 
'ito >J\\'>, j.,.. · · 

~~;;;;;;;;;-c:;; 26 days in the mor)th . of July 2001. He finally 

-' 

s~bmitted that the respondents themselyes have laamitted in 

Ann.A20 that they havf, not complied the order da'ted 

15.10.1994 passed by thfs Tribunal. 

. 7. 2 The ~on tent ion of the 1 earned counsel .for the 

respondents is that tl1e office of the Assistant 

Com~issioner is ~ small office and the Gardener•s ~ork is 

not for more tha\1 f_our hours per day. The, 1 et ter referred 

to by -the ·applicant. is an inter_nal co.rr:espondance between 

the Administrative Officer and the Commif;sioner and that 

could ·not be- gi~en any relief to t~e · ~pplicant. The 

'·. 

·~· 

-.- - ----- -- -----------~= 
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learned c•ounsel for the re~pondents was ·unable to apprise 

the. Court as to why Rs~ 55/::- per day were being paid to 
' -/ . . . 

the appl ican~, i :E the. work. t.aken from the applicant wa.s 

only. for' four hours in a da:y. Neither the applicant 
' , . 

nor 

th~ ~e~pondents.were able t~ produce any d6cume~t by which 

it could . be s'e,en that the applicant worked for only four 

hours a da~. The learned counsel _f'or 
1

the · resp?ndents 

relied on order· dated 18.1.90 (Ann.A2) wherein tpe 

si:mction; against which the applicant. was · initially 

appoint~d, was for part-tim~ cd~ti~gen~y staff. 

7.3 The 'learned ·counsel f.or the respondents also 
. . 

submitted that the' work. of the Gardener in ·the office was 

given to a ~ontra~tor after June 2000 an~, therefore, the 
. 0 'Ire ,l}-------· - V\ 

appl_i cant was ,.._being engaged, by: "the _respcnd~ents aftey- June 
-<'~-~ 

· , .. j·,<.: .·:·s:;2Q"0J,.. He further submitted thpt the applic-ant was engaged 
- ·-~, ~ ~I -~~~~~\ \ • • ' 

--~ . 
//'f?~-­

!1 r 
; ' ') ( ' 

·.·· i:>Y- -<t,)~~ contractor to whom the work for maintenan.ce of 
·. -.~\~·-'\~ .·· / 

lawns o \~nd gardens was _assfgned · by the. ·r.espondents. He · ,, .·.: .· . a . 
\{~,~~ • : ; f~<~:'j con~~ded that. be in~ a pri nc i pa 1 employer , if any 

~§~~~;~'nt has . not. been . made td the ·applicant i:;>y the 

· ~~contractor, the respondents would ensure that· the ·said 
!....., __ 

---fj· . 

paym~n-t is made to 'him immediat.ely. 

7.4 . From· the order dated 15.7. 94, pas·sed by this 

Tribunal in- 9A No.-255/93; · it appears -that similar 

grievanc'e wa.~ agitated- by the applicqtlt. In t·h·e said OA, 

this Tribunal·· :\vhile disposing of the .OA had directed the 
. • . . . I ' . 

' ' 

respondents ·to .consider the case of the applicant on the 
/ 

foll~wing points:~ 

"(a) Whether ~ny benefit c~n'be exterided to the 

applicant as per order of the Government 

referred. to as Annex. A/2 .dt. 26.09.89 and 

·subsequent o'rd.ers , · ·.' 
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(b) Whenev-er any vacancy _occurs in;-Cl~-ss . 1 D 1 

the applicant 1 s case -for abs01;ptfon or 

appoi n;ttnep.t. should be considered on that post 

with other simila~ly situated persons. However, 

p~efetential tr~afro~nt should_ be given to those 

persons ~ho are work:lng _for a· pretty long time 
. . 

w]1.i1e considering on- ~et~ t. This aspect should 

also be kept in mino whil.e c~msidering their 

.regularisation.". 
' 

The. respondents in t.heir reply submitted that· 

i 11 compliance of the ·ord~r ·dated · i 5. 7. 94, the applicant 
. . 

was duly' considered for· t_he post of B,epoy-Group 1 D 1 
; but 

c0uld not be selected.-The applicant was agai~ called for 

alongwith other: sen for full time 

there was only t.~o .vacancies of 

full time casual workers who were .._,, 

since 1983 could .be regularised in .the. grade of 

During the co~rs.e of ar:guments, the. learned 

counsel fo"r the. applicant submit ted that the -respondents 

have yet to cociply with tha order of the-Tribunal: Karlier 

' 
}?.e was call~g fqr- the._ post of Sepoy,_ but was failed, ·to 

:frt;~strate the case of the applicant -as selection of Sepoy 

is entirely in a differ.ent f9~tin~. Again he was called 
. . 

for the post of Farash but was not selected on the ground 

that full time casual labourers. of .19,83 were regularised 
. . . . . / . . 

· which .was, not in conformity ·with·· the . orders of the -

Tribunal as he was required to be conqidered al.'ongwi th 

similarly placed. persons with due· preference. of long 

servic~. 
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7.5 The learned · counsel for the respondents 

submitted that the issues raised py the . applicant have 

alr~ady b~en agitated in ~arliei OA No.255/93 (stipra). In 

that said :oA, the Tribunal- did not allow the benefit of 

temporary status or minimum pay scale .to the part-time 

casual worker. Therefore, this OA-which has been filed by 

the same applicant with the same issue is liable to be 

dismissed. 

8. The judgment dated 15.7.1994 of this Tribunal 

-
has become final .and, therefore! parties are bound by the 

said judgment.· It is true that in the said judgment, no 

.directjon were /given to the respondents for grant of 

temporary status but only for consideration. It was 

-~:-· '>~, further· d_irected that the respondents should consider the ' --~.'~ .. -::;:1~ ' 
'· ;}.·o-ase any 

,'' '\ - />.. .~ 
of the applicant for absorption or appointment in 

' ; ; ' i:l. ··\ ' -
•'. -~ ' ' 

;··.',Gr;pup 'D' post with other simila-rly situated persons andby~ 
- ~ 1 0 ; ;~ ' ~ 

/; ';51-l~ing preferential treatm~nt to those persons who were 
! ' -.~--- />" 
::;. _.~W'orking for a pretty long time. _There is nothing on record 

--~.:.;~·;=~~;;:: to establi~h that the respondents. have considered the case 

of the applicant for grant ~f tempor~ry status. -The 

applicant ha~ not been able to establish that he was 

engaged as full-time Gardener. Payment of Rs. 55/- per day 

from the year 2000 would not lead to the conclb~ion that 

the applicant was a regular employee. Keeping in view 

other material on r.ecord including the order dated 18.1.90 

(Ann.A2), contingent bill produced, the premises wh~re the 

applicant was engaged, the content ion 'of -the respondents 

that he was part-time ca~ual Gar~ener appears to be 

correct. A Pc:trt-time- casual employee is not eligible for 

g:r-ant of temporary stat us as per· Government orders. It j s 

' ', 
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however, not disputed by the respondents that the 

appl ica'nt worked c~nU,nuously for about 11.~ years ~s part-· 

t:irrie G~rdener an~ his perform~nce was ~at:isfactory. There 

is a force :in the contention. of the learned counsel for 

'the applicant that there was no _proper. compliance of the 

order- qf the Tribunal a~ contained in para 6(b) of t·heir· 

'order. 

-In view of the above· .di~cussions, this OA :is 

disposed. of v:ith the d:ir~ction ·to the resp6ndedts to 

consider the app'I:i cant . for appointment to any Group I D I . '. 

post ·which may fallt; ;vacant- under the jurisdic~ion of. the 

/~-7."~{;~t'\f;:~nde-~t' No.2 and is · ~equi~ed to be filled _up ·under., 

~-:~ :-.-nof*'~~ direct recruitment quota
1 

within 3 years, 'by giving 

(t~·- ·. _ ·d·~·e·,_",p~·'eference to. h-im-' ~or hav:in·g worked -~-at,isfactorily 
l i " ~ ! ,; ' . 

. {? .. (, \·· w;-~~i; ~ heJ11 fo~ over ·11 years and. ?Y grantya~ rel axat :i ~n 
' \:~:· < 

~···',<.· eo:r· the period he worked w:ith_ them. Sinc.e the respondent~ 
'\.,· ·'! -,. _,' 

-~:;,:::: ~ ' '.- ..._,-, 

--. .:_· ".c-:.:, . a r e principal employer,. they ·shall _ensure that the 

applicant i~ paid wage~ including arrears, :if any, due to 
. ' 

him for the period he 'performed work of ·Gardener _ thr·ough 

the contractor. Let such amount, · if any, be-, paid' :m-:ikR:ia 

tc the applicant within two weeks from the dat~ of rece~pt 

of this order. 

10 •. No order as fo costs. 

' ' ' 

·-·~ 
. (H.O.GUP'I:A) . 

Member (Adminis~rative} 
.I 

.. 

" 
\ . 

) 

-·---


