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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL,\JODHPUR BENCH {
JODBPUR |
. Date of 'order: ’29"6’3‘01
OA No.244/20§l | | |
Ganesh’ Lal s/o Shri Hem Réjji r/o Villagé and Post
Gopinathiji Ki Madar‘yia‘Thoor, Distt. ﬁdaipur, presently
working pn- the bqst of Gardender’ in'_the Office  of
Assistant Commiésiéner, Central Excise and Customs,

Divisio Udaipur.

.. Applicant

Versus

1. ) Unicn of India through the Seéretary, Ministry

\
cf Finance, Department of Revehue; Central

Board of Excise ahd Customs, New Delhi.
The Commissionéry_ Central Excise énd Customse,
Nav JCenfral Revenﬁe Bhawan, 'Prithviraj Road,
Statue Circlg,‘Jaibur;~ |
The Aésistant Commissioner, .Central Excise and
gustoms, Division Udaipur.; )
.- Reépondenté

Shri S.K.Malik} counsel fer the applicaﬁt

Mr. Kuldeep Mathur, Adv. .briefholder for. Shri Ravi

Bhansali, ccunsel for the respcndents.

CORAM:

Hon'ble Mr. H.O.Gupta, Member (Administrative)

Per Hon'ble‘Mr./H.O.Gﬁpta, Member (Administrati&ef
This applicatioh is filed ;ith a prayef to
issve directions to the reépondents to 'confer. temporary
status | on - the applicaht w.é.f. 10.09.1993 ‘.and to

regularise the service o¢f the applicant thereafter in

\
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accordance with the respondents circular dated 24‘.09.19\99~
(Ann.A17). It has been further prayed for appropriate
directions to the respondehts to pay the applicant at the

rate of 1/30th cf pay scale of minimum 'of pay of Rs. 750-

940 plus DA w.e.f. his date of initial appointment £ill

' conferment of temporary status..

s - ' ’ ~
2. B The case of thé applicant ~as made .out[‘ in
brief, is that after hanng sought .the names from

Employment ‘Exchange for selection to the post of Daily

Casual Labour . (Gardener), he was - issued an appcintment_

order dated‘18.lil99Q (Ann.A2).. He was initially paid-at
the-rangof 200/?:per~month and thereafter his pay Qdé
raised to'Rs..3bO/— pér month and;from qUne'l99l oﬁwards
ay was raised to Rs. 4400/—' perl month. ’Since the
2\ v s small} he made a repfesentation<‘vide letter
.10.1992 (2nn.A3). As no.actién qu taken.by the
'i'ntsrhe'filed OA No.255/93, Ganesh 'Lal vs. U.O.I.

1@ drs., which was decidéd on 15.7.1994 with the

rection to the respondents to consider the case of the
épplicant} ‘whether any beniefit can be extended to the
applicant as :.per ,Gevernment crder dated 26.9.1989 and

further that whenever any. vacancy occurs in Class 'D', the

‘case of the ”applicant be considered for. regularisation.

Thereafter, he made a representation dated 27.9.1994
‘ / : - .

(Ann.25). Vide letter dated 26.12.1994, in'puréuant to the
court's Erder dated 15.7.1994, his case was ccnsidered
agéihst.the vacanéy of Groub 'D' post as a mere formality.
Again his case was considered in 1995,'but Qith no result.

Thereafter, he made a number of representations requesting

T

for paYment of minimum wages since he was working for more

)
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than eighﬁAhours-and also for grant of temporary status

- —

'ané fer lregﬁlarising his service. ‘Qespite the clear
pcsition for grant of téﬁporgry 'stétUs and. also }fof
reqularisation-as per<res§oﬁdents‘qircular”dated 24.9.1999
(Annh.A17) and despite the Courf“g' Ordef, no action has
been taken by the respondents; although he -héé ﬁbeen

" working for more than 11% yesars continuously ﬁithgut any

break whatscever.

\

" 3. . - The -main . grounds ‘taken by the applicant are (

that -he ‘Was_‘duly selécted as .a }daily' Casual Labcur
(Gardener).aftér his name was sponsored through Employment
Exchange. Though in the appointment crder, he is shown as

part-time contigency staff for a period from 22.2.90 to

¢ 90 buﬁ he has been diécharging dufy for mcre than

\ hours. a day. After ‘the ,judgment, the matter was

é’; R A};-:\ N \ .
oo s oy TA . ’ : ~c s P -
AT r.geghmké d vide letter dated 5.10.1995 (Ann.A8) whereéin, it
Kég‘\ %;ﬁégféblished that the applicant is, discharging the duty
lfv B ")_. m“/’ " - . . \ B ' 4
N Téq}\_//éfif@gular nature. A vacancy in Group 'D' alSp exists as

//

may be séeh from Ann.A6 and Ann.A7, but despite that, - no
rééularise the aspplicant in Group 'D' post. He -is entitled
for 1/30th of ‘minimum of the pay ih‘thevpay\scale cf Rs.
750—940 as per DOPT orders applfcable'to the respondent
‘department. _Since’ he has  been continuouslyr working

withocut any break and rendered more than 206'days in a

f "

"year as the department has observing five days a wee%ﬁ)he~

is also entitled for regularisation.

4. The respendents * have , contested this

applicétibn. Briefly stating, they have submitted that the
. ' F .

)

action has been taken either to confer temporary status or



L

FIN O
A '

s

5~

/

e

applicant was engaged.aS/Gardener on part-time basis'only

for four hours per day at a consolidated;amount of Rs.-

200/~ in January, 1990 . in the. -office, of Assistant

Commissioner, Central Exc1se and Customs D1v1s1on, Udaipur

':(Pajasthan).‘The appllcant 'had worked in the office of the

respondent No.2 only up to June 2001. Slnce the'serv1ces

of the applicant have already been dispensed with, he is

"not entitled ,for grant - of temporary status, and for

regularisation in GroupA'D\ post. The,applicant worked . for

four hours-per day’and, therefore, he:mas not,entitled for

consideration of grant- '~ of’ temporary °~ status - ‘or

regularisation thereof as per ‘extent orders. He was payed-

a consolidated amount per month which was ralsed ‘from tlme

2001 for doing work for fdur'hdurs per day. No other
r class IV employees was taken from the applicant,

Veen held by the Hon'ble Apex Court ‘vide judgment

4, 1997, Secretary M1n1stry of Communlcatlon Ve

-

1

- and - ors. (scc L&S 199), the' sheme for

to time.'He Was.paid Rs. 55 per day from January 2000 to

i not part time casual labours.,There is no post of Gardener

under the offlce of AsS1stant Comm1s510ner, Central Excise

and Customs D1v1=10n, Udaipur which is a small office. Two

to four hours -are suff1c1ent ﬂo maintain the gardens"fn

‘12.7.l994 (Ann.R2), ‘temporary status could not be granted

to part-time casual workers.

o ' Ly

5, . The appllcant has £iled rejoinder and  has

small office. As per DOPT oM dated 10. 9 l993 (Ann R1) and. -

annexed the cert1f1cate and letters Ann.AlB-and Ann.Al9,\

)
showing that the appllcant has worked in the month of July
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2001 also in the respondent 'department and that the
' contention of the respondents that the appllcant worked }9-3;;;
June 2001 is not correct. fRespondents have stopped hls
payment from the month of Octceber, 2001 onwards so that he
may wlthdraw this OA. The applicant has also annexed a
copy of the correspondence at Ann.A2O and‘a cbpy of the
fax message Ann.AZl, written by Rawat Constructlons to the
BAssistant Commissioner stating thereln—that the applicant

~  is working since June 2001. This has been done to deprive

b the temporary stauts and regularisation.

6. — The applicant has: also filed an MA No.7/2002,

. stating therein that the respondents: have stopped “the

payment to the applicant from the month of October, 2001.

T to withdraw the case. It has been further

ended that the appllcant is starv1ng gince no .salary

2001 be‘released.

7. Heard the learned counsel for the parties and
perused the recocrds. |

‘7fl The' contention of the learned counsel for the

-applicant‘is that the applicant~worked for full day 1i.e.
eight hours p-er day and, therefore, he is entitled for
salary, conferment of temporary status and regularisastion
as per orders of the ‘DOET. It is. also contended that
although the order dated 18.1.1990 (Ann.A2) mentions,that'

-the-sanction is for part;time contingent paid staff but as

. _can be seen from'their,intervieW‘letter dated 12.1.1990
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"(Ann.Al), the name of the applicant was sponsored 'by the

»

Employment Exchange and -that the post of Gardener was on

" daily wages basis and not on part-time basis.flt has\been

further contended that Rs; 55/- per day were paid to the

\

"

applicant -and that the applicant.could not be paid Rs.’

55/~ per day if' he was treated as daily' wage Gardener

v
1

© working. only for four- hours a day. Further that the

respondents have: not produced any document by' which it

could be establ1=hed that the appl1cant was engaged only .

'for ", four  hours a day, although the' various

records/correspondence mentions_ that the applicant as &
lpart—time'Gardener. He further submltted that the nature

\of jecb performed by the appllcant i e. as a Gardener is of

. regular nature ,and this fact also establ1shed by the'

letter dated 15. lO 1995 (Ann.A8) - of the Admlnlstratlve‘

’foiter addreqsed to the; Comm1ss1oner. He also qubm1tted

~

thaﬁx%he content1on of the- respondents that the appllcant‘

.‘}.‘ )

oG]

, o .
tificate  at Ann.A18& issued by the Inspector

'Jis not°?ork1ng~after June ,2001, is not correct since as

«;;ﬁ/iter, Central Excise, Udaipur,'theyapplicant worked
26 days in the month. of July 2001. He finally

submitted that the respondents themselves have admitted in

.Ann A20 that they have complied the order dated

15 10. 1994 passed by th1s Trlbunal
7.2 '~ The content1on of the Jearned counsel. for the
respondents is that tHe office of ‘the Assistant

Commissioner is a small office and the Gardener's work is

not for more than four hours per day. The:letter.referred:

to by-the'applicant is an internal correspondance between

the Administrative Officer and the‘Commissioner and that

could"not be. given any relief to the - applicant. The
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1earned ébnneel‘for the respondents wae'unable.to apprise
‘the'éburt as to why Rs. 55/7‘per day were being paid to
thelapplicang ifztheAwork’taken trom.the applicant was

oniy.for'four hours in a\day, Neither the applicant nor

the respbndents,Were able to produce any document by which

}

it could be seen that the appiicant worked for onl§ fpur

hours a day. ‘The learned eouneel _for the 'resp?ndents

‘relied on .order dated 18.1.90 (Ann.A2) wherein the
sanctiOn;“against- which the; applicant . was  initially
appcinted, naa fer part—time cdntingeney etaff.

7.3 The“learned -éouneel' for the reepondents also
submltted that the work of the Gardener in the office was
given to a contractor after June 2000 and, therefore, the

 , B "‘V\o’CD'/

appllcant wasbpelng engaged by. the respcndent= aftevr June

He further submitted that the applicant was engaged

\

by~{bhe - contractor ‘to whom the. work for maintenance of

I l

falrl?/conceded“that.being a principal'emnloyer,‘if any

O« . PRI N
Y - . .

pay@gﬁk ‘has not. been ﬁade -td the appllcant by the
~4nyContractor,' the respondents. would ensure that the sald
-payment 1s made to h1m 1mmed1ate1y. ' :
7.4, From the crder dated 15.7.94, passed bx} this
Tribuna1>‘in- oA Nor255/93; 'it appears :that hsimilar

grievance wae“agitated;by the applicant. In the said OA,

this Tribunal while disposing df the OA had directedﬂthe

respondents to consider the case of the applicant on the

/

follow1ng p01nt°"

"(a) Whether any benefit can'be extended to the

og, ' 1awn cuand gardene was_hassigned' by the‘Vrespondents. He -

appllcant as per order of' the ' Government .

- < . referred to as Annex. 'A/2_'d£-» 26.09.89 and

‘subsequént orders ;-
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(b) Wheneverv any vacancy occurs 1n/~Class . 'DY

the ‘applicant's ~case for I absorpt1on< or

appointment:snould be considered on that post'

with other similarly:situated persons. However,

| pfeferentlal treatment should_be given to'those

persons who are Qorklng‘for a'pretty;long;time

' while.considering on merit.:This aspect should

| '.'alsoh be kept in ‘mlnd while ccnsidering their
. g . .regUlarisation.f' |

\:j;4;l'- : The_respondents in their reply submitted that

-ﬁn compllance of the order dated 15 7.94, the~applicant

was duly cons1dered for the post of Sepoy Group 'D'; but

could not be selected. " The appllcant was again- called for

‘(ﬂm\x the 1nterv1ew for the post of Farash Group 'D' vide their

21.3;95 alongW1th other =enior full t1me
Since - there was only two .vacancies _Of
therefore, two full time casual workers who were
since 1983 could be regular1sed in the grade of
. .D . o : - !
7.4f2f"' 'Dur1ng the course of arguments, the. learned
counsel for the appllcant submltted that the respondents
have yet to comply with the_order,of the‘Trlbunal. Farlier
Ahe'was called'for‘the‘post of Sepoyh but was failed;;to
lfrustrate the case'of the applicant’as selection of Sepoy
’is'entirely in a different»footing. Again he was called

-

for the post of Farash but was not selected on the ground

\

that full time casual labourers of 1983 were regular1sed
" which ,was not in conform1ty w1th the .orders of the —
Tribunal as he was required to be Eonsidered alongwithv

similarly placed. persons ' with due’ preference of long -

, service.

'
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7.5 The learned - counsel for the respondents

. submitted that the issues raised by the .applicant have

already been agitated in earlier OA No. 255/93 (supra). In

that said OA, the Tribunal- did not allow the benefit of

‘temporary status or minimum pay scale to the part-time

casual worker. Therefore, this OA .which has been filed by
the same applicant with the same issue is liable to be
dismissed.

§. .  The judgment dated 15.7.1994 of this Tribunal

said Jjudgment. It is true that in the said judgment, no
direction Were//given to the respondents for grant of

temporary status but only for «ccnsideration. It was

further‘directed that the respondents should consider the
ﬁ"EGroup 'D' post w1th other =1m11arly situeted perscns andby

4yorking for a pretty leng time. There is nothing on record

to establigh that the respondents have considered the case
of the applicant for grant of temporary status. - The

applicant has vnot been able to establish that he was

'engaged as full-time Gardener. Payment of Rs. 55/- per day
from the year 2000 would not lead to the conclusion that
the applicant was a regular employee. Keeping in view

other material on record 1nclud1ng the order dated 18.1.90

(Ann.A2), contingent bill produced, the premises where the
applicant was engaged,'the contention of the respondents
that he was part}time ‘caSual Gardener ap@ears to Ee
correct. A‘part—time~casual emploYee iS'not eligible for

grant of temporary status as per- Government orders. It is

-

- has become final and, tnereforej parties are bound by the
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however, not disputed by the respondents that the
y K L LT ST ’
- *- time Gardener and his performance was satisfactory. There
is a force in the contention ,of the learned counsel for

‘the appiicant that there was ne_prdper,compliance cf the

order  of the Tribunal ae contained in para 6(b) of their

‘order. -

i

applicant wecrked cqntinuously.for about 11% years as part--

B0

« 9, In v1ew of the above discussions, this OB is .

‘dlspoeed ~of w1th the dlrectlon “to the respbndeﬁts to

J

\ - : » consider the appl;cant.fdr\appointment to any Group 'D’

post ‘which may falla vacant undér the jurlsdlctlon of the

rmal dlrect recru1tment quota,w1th1n 3 years, by giving

A

!

) for the period he worked w:th them. Since the reepcndente

4:e>are rp;lnc1palw employer,. they 1shall _ensure that ﬂthe
applieant is paid wagesinclﬁding arnears, if any, dpe to
him~fof the'period‘he\peffdrmed wofk ;f:Garaener_fnrough
the contractor. Let such amount,’if any, befpaid'mighin
te thewapplicant vithin twe weeks from,theidate‘of receipt

of this order.

5 7 10.. _ _ No order as to costs.

N P

. (H.0.GUPTA)

. ' , ’ ; ' Meémber (Administrative) .

No.2 and is requ1red to be filled .up under

"due pleference to h1m for hav:ng worked qat1=factor11y

‘hem for over ll years and by granejage relaxatlon



