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Central Administrative Tribunal,
Jodhpur Bench, Jodhpur

[(A-09-
O.4. Nos 223/2001 Date of Order: [B-09-2 00,

Nathu Lal Aswani s/o shri Jethanand aged 53 years working

as Pogtagl assistant, Hegd Post Office, Kankroli District
Rajsamand r/o 1/61 Pratapnagar, Housing Board, Udaipur.

.o .ELPPLF:F&NI‘ .
2 : VERS US

1. | Union of India through the Secretary to the Government
Ministry of Communication (Deptt, of Posts) Sanchar
Bhawan, New Delhi.

2, Senior Superintendent of Post Off ices, Udaipur.

3. Birector, Postal Services, Southerm Region, Ajmer.

e ¢ dRESPONDENDS o

Mr. Vijay Mehta, counsel for the applicant.

Mr., vinit Mathur, counsel for the respondents.

CORAMS
HON'BLE MR. GOPAL SINGH; ADMINISTRATIVE MEMBER.
HON'BLE MR. J.K. KAUSHIK, JUWICIAL MEMBER.

. - ORDER
\J Per Mre. J«.Ke Kaus‘h-iko

Shri Nathu Lal Aswani has filed this Original
Application under Section 19 of the administrative Tribunals

Act, 1985 and has prayed for the following reliefs 3=
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" That from the facts and grounds mentjioned here-
inabove, the applicant prays that the impugned order
annexure A-1 dated 4.7,2001 may kindly be quashed and

set aside and the respondents dirécted to give benefits
of TBOP, BCR and promotions to the post of LSG and HSG II
from the Gate of entitlement with all consequent ial
benefits. any other appropriate order which this
Hon'ble Court deems fit just and proper in the facts

and circumstances of the case may kindly be passed in
favour of the applicant."
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~ A 2. The undisputed facts of this case are t‘hat the
applicant was initially appointed to the post of Postal
Assistant on 25.09,.1967 in Postal Department. A criminal
case was instituted against him in the year 1978, The
appl icant was convicted in the criminal case and as &y

result of nhis conviction, he was dismigsed from service

\ ‘< on 23.7.88. He filed a S.B. Criminal Revision No. 455/96

. “'befcre Rajasthan High Court wherein he was acquitted vide

judgement dated 30.09.1997. As a result of acguittal,

. il applicant was reinstated in service vide order dated 23.07.1998

| and simultZneously he was placed on deemd suspension with

effect from 24.05,.,1988. He was also ir;sued with a charge-
sheet vide Memo dated 25.05.1999 which came to be challenged

. before this Tribunal. Tnis Tribunal was pleased to quash

Q the departmental proceedings as well as the order of sus=~

pension with all ccnséquentj_al benefits vide order dated

28.09.2000 {annexure A/2).

3, The applicant was treated as continuous in service

and the period of suspension was also tregted as spent on
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Qi/duty for all purposes. However, the applicant was not
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extended the benefits of TBOP and BCR Schemes. He was also
not given any promotion to the post of LSG or HSG II. e
submitted representations in the matter to the higher autho=
rities and his case has been turned down vide order dated
04.07.2001 {Annexure A/1) by which it has been commnunicated
that he was found unfit for grant of TBOP due to unsatis-
factory record of service. The Original application has
been filed on number of grounds in as much as it has been
« submitted that'ne has completed 16 years service on 25.9,.83
i3 and 26 years service on 25.2.93 angd his service record mave
gRm been good. No adverse remarks were ever communicated

to him.

4, We have heard the learned counsel for the parties

===, abd have carefully perused the records of this case.
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tnat the applicant has completed 16 years of service on 25.9.€

The learned counsel for the applicant has submitted
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\g}g NS . and as per the scheme in vogue dated 17.12,.1983 {(annex. A/3)
NN . : - -
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\“ﬁgzii{g he was entitled for grant of promotion on completion of 16

years service. He has also submitted that he became entitled
for grant of another promotion on completion of 26 years of
service as per the scheme dated 11.10.1991 {Annex. a/3)

He completed 26 yeags of service on 25.09.1993 and he ought
to have been granted the due promotion under ECR Scheme.

It has also been submitted that the condition for grant of
benefits under the TBOP and BCR Scheme are that one must
have completed the period of 16 years and 26 years service
respectively and the norms of prohotion would be seniority-

cum=£itness. Our attention was also drawn to O.M. dated

23.04.2001 {annexure A/5) wherein it has been prescribed
) . - "40-
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that after grant of benefits under TBOP and BCR scheme,
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the designation of the employee will be Pa/sSa (TBOP) and
PaA/SA (BCR) respectively. 1n case of those persons who
get their normal promotion, they will be designated as
ISG, HSG-II and HSG-I., But the case of applicant was not
at all considered as per the norms either under TBOP and
BCR Schemge Or in the normal course of promotion at par with
his next junior. It has also been submitted that there
has been absolutely nothing adverse against the applicant
in as mach as he has never been communicated any adverse
enteries tnroughout his service career and this fact has
been specifically mentivned in the Original Application
which has not been controverted by the respondents in the

reply.

O On the other hand, the learned counsel for the
respondents have drawn our attention to paras 3 and 11 of

the Originél appl ication wherein it has been submitted that

- jf\“"\\‘gpc considered his case and not found hjy £it for promotion

.+ ,due to unsatisfactory record of service, TBOP promotion

was duly considered by DIC gaﬂhzsi;mx on the basis of over-
all assessment of service record of last for's years till

he remalned in service before dismissal. In para 11,

it has been submitted that after Sue application of mind,
the DIC did not £ind the applicant fit for promotion on

the basis of service records wnich are confidential. He
has submitted that once the case of applicant was rejected
there was no need of passing any reasoned and speaking order
and one has right only for consideration, thus, there is no

infirmity in the act_ion of the respondents.




| T/ |2

005 e s

T we have given our considerable thought to the rival

contentions put forward on behalf of both the partiés.

8. In the instant case, there is ex facie infirmity in

the action of the respondents in as much as while considering
the promotion of the applicant under TBOP Scheme which was

dwe to him on 30.11.1983 on completion of 16 yeaxs of service,
why the respondents have considered his service recoras for

5 years preceding the date ofl dismissal i.e., from 1983 to 1988.

The 5 years period prior to 30.11.1983 ought to have been

»\‘(‘;‘
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cons idered . Nextly, there has been specific averment in
the Original application regarding the factum that the -
appl icant has never bsgen communicated with any adverse
enteries throughout his service career. 7This position has
not pbeen refuted by the respondents in the reply, however,
the respondents have made specific averments that the

applicant was found unfit for the promotion TBOP Scheme

©  for the reason of unsatisfactory records of service.

. y/" 9. Now the important question that arises for our
consideration isg that whether any adverse material, may be
the adverse copfidential report or any other niaterial)ax
can be used agaiz{st an employee to deny him the promotion

Y without communicat ing such material and giving him an

E opportunity to represent against the same. The law is
well settled by the Apex Court in catena of judgements
tnaﬁ an uncommunicated adverse report should not found the
foundation to denv benefits to a Govt. servant when similar
benef its are extended to his juniors. wWe f£ind sapport of
this view from the verdict of Hon'ble sSupreme Court in

Vijay Kumar, I.A.S. vs, State of Maharashtra and Others,

gﬁ (AIR 1988 8C 2060 (Para 3 ) ).
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10. In the instant case, iﬁ has been submitted tnat
applicant was not found fit due to unsatisfactory service
records and the records have been said to be éonfidential.
Aadmittedly, these adverse records have never been communicated
to the applicant and the question of giving any opportunity
to make representation agalnst them does not arise. ‘ The
action of the respondents cannot be said to be rational,

fair and reasonable in as much as certain extraneous material
has been.used to deny him due benefits of promotion under
various schemes. We are of considered opimion that the

apirlicant has not been given fair treatment and there is

force in this Original application.

11. In view Of the foregoing discussions, the Original
Application has much force and the same 1is hereby allowed.
The impuyned order dated 04.07.2001 {Annexuré A/1) 1is hereby
quashed., The‘iespcndents are directed. to consider the case
of applicant afresh for grant of benefits under TBOP and BCR
Scheme and also for promotions to the post of L3G and HsG-IL
from the'due dates, in accordance with law and keeping in vies
our obéerVation regarding the fact of uncommunicated LR/
material while comsidering the grant of benefits of promation:
The applicant wcu%éigg entitle& to all consequential benefits
This order shali be complied with witnin a period Of three
montnslfrom the date of receipt of a copy of this order.

Ho order as to COstsSe
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{ J.Ke Kaushik { copal 5inbh )
Juﬁlo l'%rnber Admo M‘ﬁmber
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