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JODHPUR J;lBNCH. JODHPUR 

O.A. No. 103 & 104 of 2001 
T.~. No. 

DATE OF DECISION 7.9.2001 

--=D=·=c~.J:::__,A:..:.:IN::::..:._;AND=:.__::::AN:..:.:OTH::.==ER::..:._~-----Pe~itioner 

MR.J.K.KAUSHIK Advocate for the Petitioner ( s ~ 

Versus 
I' 

._UN_::_IO:..::.N.:......:...OF_I_ND.=.I_A_AND-=-._O_TH_ER_S _____ Respondont 

_MR_. v_I_JA_Y-'---B_I_sHNO __ r _________ Advocatcfor the Respondent ( s) 

. CORAM: 

The Hon'blo Mr. A.K.MISRA, JUDICIAL MEMBER 

The Hon'ble Mr. A.P.NAGRATH, ADMINIS'IRATIVE MEMBER 

1. Whether Reporters of local papers may be allowed to see the Judgemtmt ? /1/ 0 

2. To b: referred to the Repcirt.er or not ? '/ ~ 

3. Whether their Lordship> wish to see the fair copy of the Judgement? y.u. 

4 •. Whether it needs to be circulated to other Benches ~f the Tribunal ? Y ~ 

Sd/-
(1; .. P •1'¥\0 AA 'I'H ) 
Ad_mn.Member 

Sd/-
(A .-.X .• MISRA ) 
Jllil.M!mber 



l.N l.H~ CE;bi'J.'.t<..f>L AJJ.M.l.bll.S'J.'AA'l'IVE TRIBUNAL 

JODHPUR BENCH JODHPUR. 

OA. No.l03/2001 

OA No.104/2001 

1. D.C. J;ain son of Shri Bheru Lal Jain, ;aged ;about 49 ye•rs 
. resident of 2-D-37, RC Vyas Colony, Bhilwar;a, at present. 

employed on the post of JTO (E-'I.sD), Telephone Exchange, 

Bhilw-.r-.. . •••• .Applicant (OAltOJ/'-

2. V.K. ~garw;al son of· Shri Rcmjilal Agarwal, ;aged ;about 48 
years, resident of 15/881, Priv-.te Bus· a?t•md Petrol Pump, 
~ove G;arden, Bhilw-.r-., ;at present employed on the post Of 
J'l'Q ia- efie o:Efi:ee of -,C...M-'!Bf.;-,.......J:!Bf1:fiH~i::3d:t-1<w.;-; • .-:-~~' .;;--;-. ---------~---

• _ •••• APPLICANT·(.OA 104 ;{_1 

VERSUS 

1. Union of Indi;a through Secret.ry to Govt. of lndi;a, 
Ministry of Ccmmunication, Deptt. of Telecom~ Sanch;ar 
Bh;aw;an, New Delhi._ 

2. Member Teleccme Commission, 
Govt. of Indi;a, Ministry of Communic;at~on, 
Deptt. of Telecom, _S;anch&r Bh;aw;an, New Delhi. 

3. Chief Gener-.1, M;an;ager Telecc:m, , _ 
R;aj;asth;an Circle, J~j.pur----: --. ----

••••• RESPONDENTS 

Mr. J.K. K;aushik, counsel fot the ;applicant. 
Mr. B.L. Bishn;..;i, Adv. Briefholder for 
Mr. Vij;ay Bishnoi, counsel for the respondents. 

CORAM 

Hon'ble Mr. A~K. Misr;a, 'Judici-.1 Member. 

Hon 1 ble Mr. A.P. N;agr;ath, Administr;ative Member. 

ORD:.::R 

{per H-:.n 1_ble Hr. A.P. N&gr;ath)' 

These two ;applic•tions involve ·the same issues of f;acts 

and l•w which ;arise frcm not giving· effect to the order of. 

prOnation dated 5.5~2000(Annexure A/3) in respect of the 

;applic•nts. l'hus, these_ are being decided by th~s ccmmon order. 

2. Griev;ance of both the ;applicants 'is th;at though they 

were ordered to be ~runoted alongwith others by order dated 

~-
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Teleccm Engineering Services · 26.4.;woo (Annexure A/2) to 

(TES) Group 'B' but while others hii.Ve been promoted vide 
• , , . I 

letter dated 5. 5. 2 000 (Annexure . A/3) , .the ·Promotion orders in 

respect of the applicants h~ve not been implemented in view 

of let.ter dated 1.11.2000 Annexure ,A/1. 'l'he ii.pplic.ants have 

challenged this order. by filing thlts~ OAs with a prayer that 

. this Order be deClared illeg-.1. il.nd the ·same ffiii.Y be quashed.·. 
/ 

·~·neir·x:urmerpraye:t is that. "t:ne ia!Spomlents m;:y :oe diree'tea 

to_give effect to their prcmotion toTES GrOup 'B' frc:m the 

date their junior has been promoted as per order dated 5.5.200( 

and to allOW them all consequentiu 'benefits .:t par with Such 
! 

juni9rs. 

3. 'l'he il.pplicants ~utmit that they had made representatiom 

;again$t the action of :the respondents but without succe13s. 

They have bOth been sepil.rately issued charge-sheets dated 

-8.6.2000 alieg.ing violation of Rule 3(i)(ii)(iii) of CCS 
. . 

(Conduct)R:ules, 1964. These· charge-sheets have culminated into 

imposition of penalty of .. censure' on·both the app~ica.nts. They 

hii.Ve stated that their cases were rec~nended· by the Control!~ 

Authority for prcmotion- vide lette;r dated 22. 9.2000. The 

respondents h.ave deciqed vide impugned letter da~d 1.11.2000 

' 
not to implement the ·orders of promotion in respect of. the 

applicants, on the grOund that promotion order of the appli­

cants shall not be implemented in view of~ dated 14.9.92. 

The· c.ppl ica.nts •. pleil. is that. in their cases sealed-cover 

procedure is not applicable as that would ·~pply only ·in..t the 

event, a discipl in•ry proceeding or • crimin•l charge is · 

pending at the t~e when DPC considera~ the cases for promo­

tion. The il.kJpl icclnts' claim is thilt at the time they were 

considered by '!;he DPC, neither a Chilrge-sheet nor ilny. criminal 

case •gainst them was pending and thus, seilled-cover pro~edure 

had no application in tl;lei+_ Cilses. They h•ve te:aned the 

impugned order cs ex facie .illegal, qo_rbitr•ry and discriminato 



/ 

·, 

being viol•tive of Articles. 14, 16,. 21 end 311 of the 

Constl tution. 

A. In reply; the re_spondents iidm~ t thii t the p remotion 

orders h•d in fact been issued in favour of the iippliccnts 

·-but these orders· could nut pe implemented bec•use the disci­

plin•ry proceedings h~d _been. contemplii ted · a.gains t the two 

«PPlic•nts •t the time their promotion orders were issued. 
·-

Their c•se is th&t, it hiid •lre•dy been decided by the 

Dep•r'bnent of Teleccmmunica.tion (DOl' for short) to initi•te 

disciplincry proceeding ag•inst the iipplicants but due to 

nol:\-receipt the cl•rificat·ions ~.rem DOT reg•rding the' -.ppoint­

ing ;authority the ch•rge-sheets could not be served. upon· the 

-.pplicants~ The -ch-.rge-~heets wer:e issued to. both the 
- . ·-

-.pplicants on 6.6.2000 «~d there•fter punis~ent of censure 

WcS clso imposed on the· applica~t D.C. Jain vi~e letter dated· 

4/6-7-2000 •.nd iipplicant V .K. Agcrwcl by letter diited 20-7-2000 
. . ,... . ' -

Plec of the responqents,is ~;iit in the order diited 2~.4~2000 

it hiid specific-.lly been mentioned th•t the officiiils in the 

list ~nclosed therewith were to be pramoted provided no 

.discipli~aryivigllence Cil.se w~s pending or ini tiiited •g•inst 

iiny Officiiil iifter issue of these· p_romotion· orders bu~ before 

joining of :the offici•ls on the pr,amotion. It hiiS been st.ted 

th~t since the iippliqants weve under cloud •fter issucnce of 

the sai? pr~otion orders end prior to their •ctu•l promotion 

and joining on the post o:f TES Grolip 'B • the,ir prQnotion 

could nut be given effect to.iluch c•ses a~e governed under 

f>•r• 7 of letter d~ted: 14.9 .'92 (Annexure- R/3). It is ~ul:::mitted · 

byr the respondents that there· is no illegiil ity in the impugned_· 

lettez;- •nd promotion to the iippl ica.nts h•s rightly been 

refused. 

5. Heiird, the le•rned counsel .. for the· piirties .ind ~·erus~d 

the documentS -on record •s •lso the rule position. Le•rned 

counsel· on either side,- iQterestingly~ ploiced reliii.nce on the 

-. 
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.s.me poticy letter d-.ted 14.9.92 (Annexure R/3) issued by_ the 

DOP'l'-, in support of their respective contentions. 

6. Le-.rned counsel for .the respondents, while ildmitting 

. thtit the prcmotion orders were issued ·~n 26.4.'2000(Ann~xu~ A/: 

-.rid that. the chiii.rgt!.:..sheet ·w•s issued only on 8. 6.2000, st•t~d. 

th•t it h•d •lre-.dy bee~ decided.by the dep-.rtment to issu~ • 

ch-.rge-sheet -.g-.inst the cpPlicants by the time, their 

1_.rcmotion orders were received frcm, bOT. This chcrge-sheet 

could not b~ issued cs the mc_tter in, respect of discipl in-..ry 

~uthority/«ppointing «uthori ty was under cl•rification w-ith 
' ' ' I • 

the.DOT. The· le«rned counsel· contenoed th-.t in tellns of piir• 

7 of DDPT' s letter d·-.ted 14.-9.-92; the ilpplicants were -,rightly 

not :P~anot~d even though DPC hild recanmenesd their .promotions. 

His sterid. w-.s th•t the ilppl'ic~nts were to be considered as 

if their c«ses hild.:. been pl«ced in ·• se-.led-cover by the D.i:i'C. 

In:such-a-.-s-it.uw.t"ron~ ~;plo~ee unless canpletely exonerat~d 
·'-,~. of 'the charges, c-.nnot claim-~romotion _from the date, his 

. · \ juDiors were ,-rauoted. The le.:med counsel suhnitted th•t 

'•()) s;.ncebotll the •PPlic•nts we~e imposed with ~ penal.Hy, even 

- >K~~-JJ-- --though o'f ~ensure,. they were· not entitled to be •ctually 

::-~:·<; -~:://· prQlloted i~ spite of their i;.u\e; h-.ving been included ·iri the . 
~ ~ • • . Cl 

-.~- : .. ,. 

-. ~:;, ; ·.!.·:;.. ~~:·~ ,.-- prcmotion order dated 26-~4~2QOO. The le•'rned counsel subnitted. 

th•t ·~he ilPPl icunts' c•ses would now be considered by the 

subsequent DJ?C whenever held, as h-.s als_o been mentioned in 

the impugned letter dated 1.11.2000. 

' ' 

7. Le-.rned counsel for the ilPPlicant,. on the other hand, 

countered the interpretation given to the rule by the learned 

counsel on t!'le opi:,osite-side by stating thatpar•7. of the 

letter d•ted 14.9.92 h&s to be reild in the context of the. 

circurnst•nces mentioned in para 2: a·s~ directed in the 1-'•r• . 7 
. . . 

itself. The learned counsel conten~ed th•:t by virtue. of ~e 

insl;.ructi-,_;rlS in ~.i.ril 2 and par. a 71 the respOnd~n~ I uCtion Of 

denying_ promotion to the ii.pplic-.nts. w-.s irregul.oir -.·nd illegal 

./' 
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and did not .. have the suPport of rules. The learned couns~l 

also plcced reliance on the decision of this Trigunal, JOdhpur 
. . 

Bench in DA No.312/99 decided on 10~i1.99 in the case of 

Amit Srivastava Vs. ·.u • .a. I. and others and dn the judgment of 

Hon'ble the ~upreme Court in the ciise of Bank of India & Anr. · 

Vs. Degala Suryii,narayana reported in 1999 sec {L&s) 1036. 

8. ·ile h;ave perused the s&id letter dated 14.9.92 which 
,. 

has been issued .as a result of review and in supersession of 

all the earlier instructions on the subject of. prcmotion of 
. -

Government servants ag~inst whom disciplinary/court proceedings 

are pending· or_ ·whose conduct is under investigation. While 

issuing these instructions, th.e goveriJnent have taken note of 
r 

the judgment dated 27.8.1991 of Hon'ble the SuPreme Court 

in u.D.I. & ~.V. Jankiramii.n AIR 1~91 SC 2010. Para 2 of this 

letter states as under:~ 

"2. At the time of consideration of the cases of 

Government servants for promotion,. det-.ils of Govern­

'-ment · ser:'-.nts ip the consider-.ti-~n zone for promotion 

falling under the following categories should be 

specif ic;ally brought to the notice of the Departmental 

Prcmotion Canmittee.:-

(i) Goverr.ment servants unde.t; -suspension; 

\ii) Government servants in respect of whom a charge 

sheet has been. issued and the disciplinary proceedings 

are pending; and 

(iii) Government seDi&nts in respect of whom prosecu~ 

tion for • criminal charge is pending." 

Para 7 of .the same let_ter reads •s under:-. 

•• 7. A Government servant,· who is reccmmended for promor 

tion by the Depar;tmental Pranotion Committee but in 

whose case any of the circumst-.nces mentioned in para 

2 above .a.i:: ise after the rec~endations of the DPC 
. . 

are rece.ived but before he is actually promoted, will 

be considered as if his case had been J,il.aced in iii. 

sealed-cover bY the DPC. He shall not be pranoted 
• • J 

until he is completely exonerate of the charges against 

. ' 
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him and the proilisions contitined in this Q1 

- applic-.ble in his case also." ' 
c ' ' -

The question wh~ch comes· up for consideriltion is 

whetae,r the cases of the :two· applicants aEe, covered by it·ny 

of the circumstances m.entioned: in Pitra 2. It :is not the case 

ot' the respondents ·thii:t itfter the DPC recanrnended the c•ses 

\' of- th~ ~pplicants for promotio'n ilnd pefore the prcmotiorl 

I 

I 
I 

----------~--==~~?-~--------------~-----=~~----~--------~--~~--------------orders were issued, any' charge-sheet hii.d be·en issued •g-.inst 

-them itnd WitS pending. It is' itl~o· not the. case of the respon- · 
I 

dents that itny prosecution ~n • .criminii.l charge wits pending 

-.g-.inst the !:WO applicants when DPC 1 S reccmmendations were 

received. For ttie.directions cbnt-.ined in pitrit 7 to &pply, 
. -

we do find -.ny of· the-__ conditions cont..ined in Pitra 2 itS h&ving 

been Sittisfied, in lboth the cases befo~ us. The promotion 
' ' . . 

orders were issu(!ld .on 26.4.2000 while the charge-sheets were 

issued only· on 8.6.200'0. There· is no provisions under the 

Ruies that for it conteinpl~ted &ction~ the promotion could 

ha.ve been withheld legally:. In the c&se of Sank. _;f Indiit. Vs~ 

D~galit Sury-.n-.r-.y;;m-., it w•s observed by -Hon 1 ble the Supreme 

Court that when the· resp<:mdent w;a~ due for prQnotion in 

· .1986-87, the!='e we.s no d~pilrtmental proceedings pending &gitinst 

'him and ~ealed~cover·pro9edu~ could not have been resorted 

.to nor. the pranotion due in the yeii.r 1986-87 be withheld for 

the dep•rtmental proceedings which were initiated dt the fag 

end of. the year .i991. ·In the facts -.nd circumstitnCes ·of the 
' ' I • 

case,. i~ was .held 'try the Ayex Court that order of punishment 

made in the year 1995 ·cou!"d not deprive the r~spondents of 

the benefit of pranotion due on 1'..1.86. 

_9. ,In the case of Amit Sriv•st•va Vs. ·u.v.r.-, this 

Tribunal has held thai: the prqmotion ·of an o£ficiiil c•nnot 

be can~~lled or kept in .abey.ance because _of • contempl& ted 

&<:;.tion. 'The promution order ~an only to be withheld, if • 

ch-.rge-sheet h•s .been. issu~d to the official I>efure 'Che issue 
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of promotion order. In the inst•nt case Defore us, the charge-

sheet was issued much •fter the promotion order had been 

issued. ~e •re of the view that •ction of the .respondents is 

not covered by the instructions in pil.ril. 2 il.nd par• 7 of the 

.D.JPT 1 s letterdated 14.9~92. Consequently, the action' of the 

-~respondents of withholding the i-'rom~~ti-::m uf these two iippl i­

cants is not sustil.in•ble in l•w •nd is li•ble to be quashed. 

10. 'de, therefore, il.l!'ow this OA and qu•sh the impugned 

order Cda ted 1 .11. 2 000 (Annexure A/1) • The respondents •re 

directed to promote the two •pplicants in teDns. of the 

promotion order d•ted 26.4.2000 w·.e.f. the date their respective 

next juniors were.pramoted •nd to gr•nt them •11 consequenti•l 

benefits including arrears of P•Y· The respondents sh•ll . 

~{\: ' 
c:qnply 'llith this order within • f'eriod of three months- fran 

/¥~;.·'·date. of order. No order .il.s to costs. 

Sd/­
(;luP.N\G.AATH) 
Admn.M:!mber· 

Sd/-
(P. e!< ·MISRA ) 
Juil.l~mber 


