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IN THE CEN1 RAL ADMINISTRATIVE TRIBUNAL 
JODHPUR BENCH, JODHPUR 

O.A. No. 103 & 104 of 2001 

T.~. No. 
07.09.2001 

DATE OF DECISION 7.9.2001 

D.C.JAIN AND ANOTHER Petitioner 
~~~----~--------------------

MR_.J __ • K_._KA_u_s_H_I_K ______________ Advocate for the Petitioner ( s ~ 

Versus 

_UN_IO_N __ O_F __ I_ND_IA __ AND __ O_TH_ER_S ______ Respondent 

::\_MR __ • v_I_J_AY __ B_I_sHN __ o_I ________________ Advocate for the Respondent ( s) 
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I. 

' if 
\ -:, 

\ .... ·. 
' /{/-~ 

f, 

CORAM: 

The Hon'blo Mr. A.K.MISRA, JUDICIAL MEMBER 

1he Hon'ble Mr. A.P.NAGRATH, ADMINISTRATIVE MEMBER 
r· 
~- ' 
\!.""-(} 

1. Whether Reporters of local papers may be allowed to see the Judgement ? ;V o 

2. To be referred to the Reporter or not? '!~ 

3. Whether their Lordshipi wish to see the fair copy of the Judgement? '(-<----"> 

4. Whether it needs to be circulated to other 

L~ 
(A.P.NAGRATH) 

Adninistrative Member· 

Benches. of the Tribunal ? Y d 

~~ 
(A.K.MISRA) 

Judicial Member 
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL 

JODHPUR BENal JODHflUR. 

OA No.103/2001 

OA No.l04/2001 

Date of Order.: '7 { 91 :2..c-o I 

1. D.C. J•in son of Sh·ri Bheru Lal Jain, cged •bout 49 ye•rs 
resident of 2-D-37, RC Vyii.s Colomy, Bhilw•ra, at present 
employed on the post of JTO (11;dSD), Telephone Exch•nge, 
Bhilw-.ra. • ••• .Applicant (OA lrmltb 

2. V.K. Ag•rw-.1 son of Shri Ramjilal Agarwal, -.ged about 48 
years, resident of 15/881, Priv-.te Bus Stand Petrol Pump, 
Love Garden, Bhilwara, at present employed on the post e£ 
J'l'·D in the office of GMTD, Bhilwara. 

• •••• APPLICANT:tOA 104/b: 

VERSUS 

1. Union of India through Secretary to Govt. of India, 
Ministry of Communication, Deptt. of Telecom, Sanch-.r 
Bhawan, New Delhi. 

2. Member Teleccme Commission, 
Govt. of India, Ministry of Communication, 
Deptt. of Telecom, Sanchar Bhawan, New Delhi • 

••••• RESPONDENTS 

...... 
J.K. Kaushik, counsel for the applicant. 
B.L. Bishnui, Adv. Briefholder for 
Vijay Bishnoi, counsel for the respondents. 

. . . . 

Hon'ble Mr. A.K. Jlllisra, Judicial Member. 

·~- Hon• ble Mr. A.P. Nagrath, Administrative Member. 

. . . . 
ORDER 

{per Hon'ble llllr. A.P. Nagrath) 

These two applications involve the same issues of facts 

and law which arise from not giving effect to the order of 

promotion dated 5.5.2000(Annexure A/3) in respect of the 

applic•nts. Thus, these are being decided by this ccmmon order. 

2. Grievance of both the applicants is that though they 

were ordered to be prcmoted alungwith obhers by order da.ted 
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26.4.2000 {Annexure A/2) to· Telecom Engineering Services 

(TES) Group •a • but while others hw.ve been promoted vide 

letter dated 5.5.2000(Annexure A/3), the promotion orders in 

respect of the w.pplicants have not been tmplemented in view 

of letter dw.ted 1.11.2000 Annexure A/1. The w.pplic•nts hw.ve 

ch&llenged this order by filing th4st.·OAs with • prw.yer thw.t 

this order be declw.red illegw.l and the s~e may be quashed. 

Their further prayer is th&t the respondents may be directed 

to give effect to their prcmotion to TES GrOup 'B • fran the 

:~ date their junior has been pra:noted as per order dated 5. 5. 2 000 

and to allow them all consequential benefits at par with such 

·- ' 

juniors. 

3. The applicants submit that they had made representations 

gainst the action of the respondents but without success. 

ey have both been separately issued charge-sheets dated 

.6.2000 alleging violation of Rule 3(i){ii)(iii) of CCS 

(Conduct)Rules, 1964. These charge-sheets have culminated into 

imposition of penalty of~censure on both the applicants. They 

have stcted thut their Cases were reco~nended by the Controlli~~ 

Authority for promotion vide letter dated 22.9.2000. The 

respondents have decided vide ~pugned letter da~d 1.11.2000 

not to implement the orders of promotion in respect of the 

"l ~ applicants, on the ground that promotion order of the appli-

cants shall not be implemented in view of~ dated 14.9.92. 

The applicants• plea is that in their cases sealed-cover 

·procedure is not applicable as that would apply only in the 

event, a disciplinary proceeding or a criminal charge is 

pending at the t·!m:e when DPC consider,s,.i<· the cases for promo­

tion. The applicants• claim is that at the time they were 

considered by the DPC, neither a charge-sheet nor any criminal 

case against them was pending and thus, sealed-cover proceduve 

had no •pplication in their cases. They h•ve teDned the 

impugned order as ex ·facie illegal, arbitrary •nd discriminatoJ 
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being violative of Articles 14, 16, 21 and 211 of the 

Constitution. 

4. In reply, the respondents admit that the promotion 

orders had in fact been issued in favour of the applicants 

but these orders could not pe implemented because the disci-

plinary proceedings had been contemplated against the two 

applicants at the time their promotion orders were issued. 

Their case is that, it had already been decided by the 

Department of Telecommunication (DDT for short) to initiate 

disciplinary proceeding against the applicants but due to 

no~~receipt the clarifications from DOT regarding the appoint-

ing ~uthority the charge-sheets could not be served upon the 

applicants. The charge-sheets were issued to both the 

applicants on 6.6.2000 and thereafter punishment of censure 

was also imposed on the applicant D.C. Jain vide letter dated 

4/6-7-2000 and applicant V.K. Agarwal by letter dated 20-7-2000. 

Plea of the respondents is that in the order dated 26.4.2000 

it_had specifically been mentioned that the·officicls in the 

list enclosed therewith were to be promoted provided no 

disciplinary/vigilence case was pending or initiated against 

any official after issue of these promotion· orders but before 

joining of the officials on the promotion.· It has been stated 

~ that since the applicants wexe under cloud after issuance of 
"-

the said promotion orders and prior to their actual promotion 

and joining o_n the post of TSS Group •a' their promotion 

could not be given effect to.juch cases are governed under 

Para 7 of letter dated 14.9. 92 (Annexure R/3). It is sul:xnitted 

by the respondents that there is no illegality in the impugned 

letter and promotion to the applic~nts has rightly been 

refused. 

5. Heard, the learned counsel for the parties and perused 

the documents on record as also the rule position. Learned 

counsel on either side, interestingly, placed reliance on the 
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same policy letter dated 14.9.92 (Annexure R/3) issued by the 

DOPT, in support of their respective contentions. 

6. Learned counsel for the respondents, while admitting 

that the pranotion orders were issued on 26.4.2000(Annexure A/2) 

and that the charge-sheet was issued only on 8.6.2000, stated 

th~t it had already been decided by the department to issue a 

charge-sheet against the appliccnts by the time, their 

prcmotion orders were received frcm oprr. This ch•rge-sheet 

could not be issued as the matter in respect of disciplin-.xy 

authority/-.ppointing authority was under clarification with, 

the o.a.r. The learned counsel contended th-.t in tez:ms of para 

7 of D•OPT's letter dated 14.9.92, the applicants were :tightly 

not promoted even though DPC had recommen•d their promotions • 

.h~·· His stand was that the applicants were to be co~sidered oas 
' /&;:1l ~\gf"'f.;--~ 

, tc"'<,-~~,, ~ · ;-:~~r:~ -·-··""--~~ ~ if their cases hii.d") been placed in a sealed-cover by the Dl?C. 
I :_. ,,. ~"-" 

f, :¢;;~~ ,., A 
~_',:;( _,i:!;~~~ 'i)''J. In such • situation, an employee unless canpletely exonerated 

,-:.';S~ ( ,~~~-~J /t; of the charges, c•nnot claim promotion from the du.te, his 

'\~;,.~~ juniors were promoted. The learned counsel sul:mitted that 
' ·~ "f)~~ . 

since both the applicants were imposed with a penality, even 

though of censure, they were not entitled to be ~ctually 

promoted in spite of their n~es having been included in the 

promotion order dated 26.4.2000. The learned counsel submitted 

~./ that the applicantJ c&ses would now be considered by the 
"'" 

subsequent D~C whenever_ held, as has also been mentioned in 

the impugned letter dated 1.11.2000. 

7. Lear~ed counsel for the applicant, on the other hand, 

countered the interpretation given to the rule by the lea.rood 

' counsel on the opposite side by stating that Piira 7 of the 

letter d&ted 14.9.92 has to be read in the context of the 

circumstimCes mentioned in p~ra 2 AS directed in the para ~ 

itself. The learned counsel contended that by virtue of ~be 

instructivns in pare 2 and para 7, the Despondents• action of 

denying promotion to the applicants was irregular and illegal 
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and did not have the support of rules. The learned counsel 

-.lso pl-.ced reliance on the decision of this Tri.gunal, JOdhpur 

Bench in DA No.312/99 decided on 10.11p99 in the case of 

Amit Sriv-.st-.va Vs. u.o.I. -.nd others and dn the judgment of 

Hon 1 ble the Supreme Court in the c-.se of B•nk of India & Anr. 

V s. Degal-. Suryii.ncr-.yana reported in 1999 SCC (L&:S) 1036. 

8. we hii.ve,perused the s-.id letter dated 14.9.92 which 

has been issued as a result of review and in supersession of 

all the earlier instructions on the subject of promotion of 

Government servants ag-.inst whom disciplin«.ty/ceurt proceedings 

are pending or whose conduct is under investigation. ~'{hile 

issuing these instructions, the government h-.ve taken note of 

the judgment dated 27.8.1991 of Hon'ble the Supreme Court 

in u.o.I. & ~.v. Jan~ir«mii.n AIR 1991 SC 2010. P-.r-. 2 of this 

letter states •s under~-

l• 2. At the time of consideration of the cases of 

Government servants for promotion, details of Govern­

ment servants in the consider-.tion zone for promotion 

falling under the following categories should be 

specific-.lly brought to the notice of the Departnent«l 

Promotion Canmittee•-

{i) Government servants under suspension; 

\ii) Government serv-.nts in respect of whom -. ch•rge 

sheet has been issued -.nd the disciplinary proceedings 
are pending; -.nd 

(iii) Government seDi•nts in respec~ of wham prosecu­

tion for a criminal charge is pending." 

Para 7 of the same letter reads •s under:-

11 7. A Goverrment servant, who is reccmmended for promo,. 

tion by the Departmental Promotion Committee but in 

whose case -.ny of the circumstii.nces mentioned in para 

2 above -.rise -.fter the recommendations of the DPC 
are received but before he is •ctu-.lly promoted, will 

·be considered •s if his case h«d been pl-.ced in a 
sealed-cover by the DPC. He shall not be promoted 

until he is completely exonerate of the ch•rges against 
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him and the prolfisions contained in this 01 will be 

applic-.ble in his c-.se also." 

Th.e question which comes up for consideration is 

whetber the.cases of the two applicants ~re covered by any 

of the circumstances mentioned in p~ra 2. It is not the case 

of the respondents that after the DPC reccmmended the c•ses 

of the applicants for promotion and before the promotion 

orders were issued, any charge-sheet had been issued -.g-.inst 

them and was pending. It is also not the case of the respon­

dents that any prosecution in a criminal charge was pending 

-.gainst the two applic•nts when DPC's recaumendations were 

received. For the directions contained in para 7 to apply, 

we do find any of the conditions contcined ~n para 2 as h-.ving 

/~:-;::·~··:.~~been s-.tisfied, in lboth the cases before us. The promotion 
:l-:<'s ~·-~--~:::.:·_<:."'·> .:~~ 

· =' . . i . :<;·.;::·<-::6rders were issued on 2 6. 4. 2 000 while the charge-sheets were 
', '.,:\'~ 

-'·•'·~: 

~<::~·) 

\· .. {J;~ued only on a. 6.2000. There is no provisions under the 
'II 

Rules that for a contemplated action, the promotion could 

have been withheld legally. In the case ~f Bank of India Vs. 

Degala Sury~narayana, it was observed by Hon'ble the Supreme 

Court that when the respondent was due for promotion in 

1986-87, there was no departmental proceedings pending against 

him -.nd sealed-cover procedure could not have been resorted 

to nor the promotion due in the year 1986-87 be withheld for 

the depii.rOnental proceedings which were initiated ~t the fag 

end of the year 1991. In the facts ii.nd circumstances of the 

case, it w-.s held ~ the Apex Court that order of punishment 

made in the year 1995 could not deprive the respondents of 

the benefit of promotion due on 1.1.86. 

9. In the case of Amit Srivastava Vs. u.o.I., this 

Tribun•l has held that the promotion of •n offici•l cannot 

be cancelled or kept in abeyance because of • contemp~ated 

action. The promotion order can only. to be withheld, if a 

charge-sheet has been issued to the official before the issue 
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of promotion order. In the instant case ~efore us, the charge­

sheet was issued much after the promotion order had been 

issued. We are of the view that action of the respondents is 

not covered by the instructions in para 2 and para 7 of the 

DOPT's letter dated 14.9.92. Consequently, the &ction of the 

respondents of withholding the prom0tion of these two appli-
, . 

cants is not sustainable in law and is liable to be quashed. 

10. We, therefore, allow this OA and quash the impugned 

order ddated l.ll.2000(Annexure A/1). The respondents are 

directed to promote the two applicants in te~s of the 

prQnotion order dated 26.4.2000 w.·.e. f. the date their respective 

next juniors were promoted and to grant them all consequential 

~~v::; \ "'\ ,.,, 
(A .K. Misra) 
Judl. Member 
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