IN THE CENTRAL.ADMINISTRATIVE TRIBUNAL
JODHPUR BENCH : JODHPUR

_ Date of order : 14.12.2001.

1. O.A. No. 165/2001 A . .

Jai Ram Khatik son of Shri Beni. Ram Khatik aged about. 56 years

resident of Otr. No. 1, Type 1V, Telecom Colony, Sumeerr,l
District Pali, at present employed on the post of S D E,

Sumerpur, District Pali. ‘

e Applicant.

v
' connected with
2. 0.A. No. 169/2001
! K.L. Parihar son of Shri Laxaman Parihar aged about 45 years
resident of C/o. Shri Navrat Mal Chauhan, Near Bus Stand,
Jaitaran, Distt. Pali-Marwar, at present employed on the post of
JTO  in the office of Telephone Exchange, Jaitaran, Distt. pali=—
) Marwar.
': ) ... Applicant
5, . ver sus
§<a- ' 1. Union of India through Secretary to the Government of India,
XY N - . R .
N o o T Ministry of Communication, Department of Telecom, Sanchar
Bhawan, New Delhi.
2. Chief General Manager ATelecom{> Rajasthan Telecom Cicle,
Jaipur. -
’ ﬂiri 3. General Manager Telecom District Jodhpur, Kamla Nehru Nagar,

In front of Soman1 College, Jodhpur .

4. General Manager Telecom District Pali-Marwar : 306401.
- ' ... Respondents.

Mr. J.K. Kaushik, Counsel for the applicant.
Mr. B.L. Bishnoi, Br1ef holder for Mr. Vijay Blshno1, Counsel for the

' respondentf



CORAM:

. Hon'ble Mr. Jusfice 0.P. Garg, Vice Chairman

- Hon'ble Mr. Gopal Singh, Administrative Member

., 2 ORDER:
(Per Hon'ble Mr. Justice O.P. Gérg)

The applicant Shri Jai Ram Khatik (in OA No. 165/2001) is

presently employed 'Qn the- post of S D E; Sumerpur in Telecom

- Department in District Pali, while the applicant Shri K.L. Parihar

(in OA No. 169/2001) is posted as JTO in the office of Telephone

Exchange, Jaitaran, District Pali. Both of them have challenged the.

' éharge—sheet issued. to them on 21.06.2001, Annexure A/l to the

respective applications issued by the General Manager, Telecom

District, Jodhpur. Since common questions of law and facts are

involved in both the applications, they are proposed to be decided

together by this judgement.;

2. : A departmental enquiry has been initiated against both the
applicants. Briefly‘stated,-the(charge égainst Shri Jai Ram Khatik,

applicant in OA .No.165/2001, is »that he_-has committed gross

- misconduct - in the matter of execution of the work for laying

underground cables in Chittorgarh by faiseiy showing 10% checking in
the -measuremeﬁtl book "without indicating the spéc;fic place ‘and
ﬁeasurement of-éhecking and verified the bills of the contractor .for
the péyment of the full work, whergasl léss.work was exeﬁqted at the
site. The charge further states that he had shown uhdue favour to
thelcontraétory'éonniﬁed with him; and allowed full paymenf without

getting the work executed as per the specification and thereby caused

~loss to the Telecommunication Department' and facilitated the

contractor to draw full amount of contract against the less work done

_ by higemy



b | 3. ° As against Shri K.L. Parihar, the applicant in OA No.
| 169/2001,#the charge is that he had committed gross misconduct in
the matter of execution of the work awarded for'laying underground
cables in Chittorgarhlby digging trenches of lesser depth against the
required depth of .one meter and by not puttlng stone.slabs as per
spec1f1cat1on in connivance with the contractor, M/s. Hadoti Tele
Slgqal.Contractor Co., Kota, and thereby put the Telecom Department
to a hugg loss and corresponding gain to the contractor. He
A facilitated in the drawal of the full amount for less work executed
by the contractor. It was further alleged‘that Shri Parihar made
false entries of 100% checking in the measurément book and shown 100%
work executed.
4. Both the applicants were charged of having committed official
ﬁiéconduct inAcbntravention of Rule 3 kl) (i) (ii) & (iii) of CCS
Jﬁ'ﬂl' : Conduct Rules, 1964. The applicants have challenged the validity of
Ny J: ( - .4 the chérge sheet >primarily on two grounds, which were convassed
before us, firstly, that the applicants have been exonerated of the

criminal charges and, therefore, they could not be departmentally

-Ibrqceeded against on the séme seﬁ of facts and allegations; and
secndly/ the chargesheets have been signed and issued by aﬁ officer
or the authority, who was not competent to do so. The respondénts
have repelled the above grounds to challengé the validity of the:

charge-sheet.

5. . We have heard Shri J.K. Kaushik, learned counsel for the-
applicants, and Shri B.L. _Bishnoi: appearing on behalf of the
respondents and have taken into consideration - their respective

submissions.

6. shri J.K. Kaushik pointed out that the alleged charges against

thi/applicant were the subject matter of investigation by the CBI;

. /
i



that after 1nvest1gat1on, the CB1 submltted a f1nal report which-was -

ac epted by the Spec1al Judge, CBI, Jodhpur, on 21 11.2000 in f1nal'
report case No. 2/2000', Shr1 J. K- Kaush1k founded h1s submissions
| on the basis of ‘the- order of acceptance of the fmal report to urge.
B . | that smce CBI could not f1nd any mater1al ‘to arra1gn the appl1cants.
las accused persons, the respondents are debarred from 1n1t1at1ng
. departmental enqu1ry on the same facts and allegatlons. To fortify
h1s contentlon, Shri d k. Kaush1k placed rellance on the oft-quoted,
v o dec1s1on of Hon ble the Supreme Court in the case of Capt. M. Paul
Anthony vs. Bharat Gold Mines Ltd. and Anr., AIR 1999 SC 1416. The
learned counsel for the respondents serlously challenged the lega\l"
pOS1t10n as convassed by shri J. K. Kaushlk and pomted out that the -
law as it stands is that there is no bar to 1n1t1ate the departmental
enqu1ry agamst ‘the’ employee, who could not be prosecuted as the
scope and the object of two parellel proceedmgs is ent1rely ‘distinct
and d1fferent. | To begin W1th, ‘we may observe that we are not

1mpressed by the subm1ss1ons made by Shr1 Kaushil( and has'.ten to

‘\../ to rules in the matter of alleged m1sconduct on the part of the"
: fappllcants. '_ There can be no quarrel on the po1nt that the
‘d1sc1pl1nary proceedmgs can be legally cont1nued even where the
R employee 1s acqu1tted in a cr1m1nal case ‘as the nature of proof
p ’requ1red in criminal case is. d1fferent from those in the departmental,'
: ‘\ ; proceedmgs [Nelson Motis vs. Un1on of 1nd1a,, AIR 1992 sC l981] n:
..-Capt. M. Paul Anthony 8 case (supra),: ‘various dec1s1ons of Hon'ble

-the Supreme Court, namely (1) Delh1 Cloth and General Mﬂls Ltd. vs.

Kushal 'Bh_an - AIR 1960 sC 806, (11) Tata 011 ‘Mill Co. Ltd. vs.

. Workmen— AIR 1965 SC_ 155, (111) Jang Bahadur S1ngh vs. Baij Nath

- -marii {'_;m' 1969 sC 30, ('iv) 'Kusheshwar Dubey vs.- M/s. Bharat: coking

Coal ' Ltd., ‘AIR 1988 sC' 2118,. (v) ‘Nelson Motis vs. Union of India

' -(sﬂa), (v1) State of Rajasthan vs. B K. Meena - AIR l997 SC 13 and
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':(v11) Depot Manager, Andhra Pradesh State Road Transport .Corpn, vs.'

:_Mohd Yusuf M1yan - AIR. 1997 SC 2232, were cons1dered. ~In all these

_cases,.;the_ pmlmary quest1on Jnvolved for .consideration 'and
determznation by the. Apex Court T owass whether on account of the :
pendency of the cr1m1nal charge or proceed1ngs against the del1nquent

employee, the departmental proceed1ngs should be stayed or on the
'acqu1ttal of the employee concerned, they should be dropped After
'rev1ewung the above referred'deczslons, the|Apex Court in Capt. M.

.Paul‘Anthony (supra) arrived at the‘following conclusions:;

~

o (1) Departmental proceedlngs and proceedlngs in a criminal
case can proceed simultaneously as there is no bar in their
be1ng conducted s1mu1taneously, .though separately. ' '

(11) 1f the departmental proceedlngs and the criminal case .
are based on identical and similar set of facts and the charge
in the criminal case against the delinquent employee is of a
grave nature which' involves complicated questions ‘of law and
fact, it would be des1rable to stay the departmental proceed1ngs
till® the concluS1on .of the cr1m1nal case. L

(111) Whether the nature of a charge in a criminal case is.
grave and ‘whether complicated .questions . of fact and law are
invelved in that case, will depend upon the.. nature of offence, -
the nature of the case launched against the. .employee on the

- basis .of evidence and material collected against him dur1ng
1nvest1gat1on or as reflected in the charge sheet.

S ' (1v) The factors mentloned at (11) and (iii) above cannot be -

considered in isolation to.stay the departmental proceedings but

" due .regard has' to be given - to the fact that the departmental
proceed1ngs cannot be unduly delayed /

‘ , o
“ (v) If the cr1m1nal case does . not proceed or 1ts disposal is

- being unduly delayed, the departmental proceedings, 'even if they
- - ~were stayed on account of the pendency of the criminal case, can
be resumed and proceeded with so as to conclude them at an early
date, so that if the employee is found not quilty his’ honour may

be vindicated and in case:he 'is found gu1lty, administration may

© . get r1d of him at the earliest.”. .

7ﬁ ", In~ the >case 'of Capt. ‘M. -Paul Anthony (supra),‘ the

Superlntendent of Pol1ce had ra1ded the res1dent1al premlses of the

' appellant and had recovered a m1n1ng 'sponge gold ball' we1gh1ng 4.5

grams and 1276 grams , of - gold bearlng sand", It was on.thls basis
that.cr1m1nal case was launched aga1nst him. On the'same set of
facts, constltutnng the ra1d and recovery, departmental proceedlngs

were 1n1t1ated agalnst the appellant as the "recovery" was treated to
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-,,'{3 : . be a m1sconduct' On the serv1ce of the charge sheet, the appellantg

ra1sed an objectlon that the departmental proceedzngs may be stayed

. as. the ba51s of these ;moceedlngs was the ra1d conducted at his
.i;' ;VL".:: . hres1dence on. wh1ch bas1s a cr1m1nal case had already been launched‘
.agalnst hlm. The f1nd1ngs recorded by the Inqulry Off1cer, 1nd1cate
'that the charges framed aga1nst the appellant were sought to be
proved by Pollce Offlcers and Panch w1tnesses, who had raided the
xihouse of the appellant and had effected the recovery. They were the
lﬁi‘ only w1tnesses examlned by the Inqulry Off1cer and the Inqu1ry
Offlcer, rely1ng upon the1r statements, came to the conclusion that
-the ﬂcharges were establ1shed. agalnst the appellant. ~ The same.
_witnesses were examined in the criminal.caseubut the:Court, on a
cons1derat10n of the ent1re ev1dence, came to the conclus1on that no

search was conducted nor was any recovery made from the res1dence of

the appellant. The whole case of the prosecut1on was thrown out and

| e 'ﬂfk ' the appellant was’ acqultted. The Apex Court took the view that it .
ffﬁ would be unjust, unfa1r and rather oppress1ve to allow the f1nd1ngs B

; recorded at the ex parte departmental proceedlngs to stand as by the

pronouncement of the,.acunttal, the raid. and ,recovery' at the

residence‘of:the appellant,were.not proved.‘ It.waS'funﬁ1er observedr
that in. the pecullar c1rcumstances of the case, spec1ally hav1nga
regard to the fact that the appellant is undergo1ng the. agony since
past 14 years despzte hav1ng been acqu1tted by the cr1m1nal Court,
fresh departmental enqu1ry cannot be directed to ‘be 1nst1tuted
ﬁ;- aga1nst-h1m on,the same set of facts..,In th1s_v1ew of the matter,

éapt. M..Paul Anthony was dlrected to be:reinstated fh service. The

- facts of the two cases -before us are - entlrely d1fferent and,
tlerefore, the law c1ted by Shri J.K. Kaushik is of no help to the
appl;cants. The appl1cants were never prosecuted, charged, tr1ed or'

o acquittedhbynthe cr1m1nal Court. The CBI1 had taken upon 1tself the

" task of 1nvest1gat10n of certa1n compla1nts, of course, 1nvolv1ng

(

-alleged mlsconduct and d1shonesty on the part " of the- appllcants and

-
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:‘others. -On an .investigation, it .w'as\concl'uded' that sufficient
ev1dence to connect the appl1cants w1th the criminal charge could not
'be collected and, therefore, the CBL submitted a flnal report, which
Was tultlmately accepted. Ihe acceptance of the final report does not
'in.»'fany nlanner negate . or ;_ effaces the allegations of alleged
‘ misconduct, if any,' on the part of the applicants. If the fina:l_
' report is accepted in a case by the 1nvest1gat1ng agency, it would
_ not amount to-an acquzttal of a delmquent employee. It cannot be
' v - sald that the allegat1-ons ‘and. the materials sifted by the CBI are
1dent1cal to the ~allegations and materlals, which may be brought
- about agalnst the appl1cants in the departmental enqu1ry. As held in
Nelson Motis case (supra)," the nature and proof required in a
. N | criminal case are different from the departmental p'roceeding.s.’ The
objeCt of the two proceedings is also dist\i‘nct. Since the applicants
' were never charged, tried or acqu1tted by the cr1m1nal Court, they‘
cannot take the benef1t of the- order of the acceptance of final
report " submitted by the CBI to forestall = the disciplinary
proceedings‘. " ‘The ‘departrnent, in _t_he\ -circumst-ances‘, has,' the.

‘authoritative jurisdiction to _initiate and continue the departmental

,proceedingsl.against the'applicants unmindful of the acceptance of the
final-'report 'sulbmitted.by the inveatigating"agency, i.e. CBI. wAs a
'ﬁatter" of fact, in view of .the ‘gravilty and seriousness of the
allegations, it 'would be.,.desira{ble and appropriate to i’nitiate a

'departm'ental _enquiry’ a,hgai.nst the applicants and to bring. it to a,

ﬁ. logical conclusion. : . B

8. ., Now'it. is the tirne to conaider the second ground put forth by
the .vappiicants ‘to challeng'e-the charge'sheet ._' It 4is accepted-'at all
hands that the'appl icants were posted in Telecomnunication Department

in district. Paii, which comes under the cha'rge of the General Manager

s Teiecom ‘lsis'tr;i‘ct (GMTD, for 'shiort_), 'Paliv.’ -There is no diapute'about

the fact : that GMID, Pali, being the disciplinary authority, was
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competent to .serve the charge sheet on the appl1cants. in‘ the.
1nstant case; the charge sheet has been s1gned and . 1ssued by Shri

~.175‘,K.':Bhandz-,\r1, who at' the relevant t1me, 1.e. on 21,06.2001 (the date

-of signing' the charge' sheet), was 'GMTD, Jodhpur. He had no

d1sc1p11nary control over’ the applicants. - shri J.K. Kaushik -

ma1nta1ned that since the charge sheet was'signed and issued by an

off1cer,\who was not authorlsed to do so, -the departmental enquiry

agalnst the appl1cant ‘on the bas1s of an 1nva11d and unauthor1sed,

1

tharge sheet cannot be proceeded Wlth. On behalf of the respondents,
it was clar1f1ed that shri A K. Bhandari, GMTD, 'Jodhpur, was

"author1sed to “look after“ ‘the charge of GMTD, Pal1, in add1t1on to

7h1s own‘dut1es‘ t111 regular 1ncumbent 301ns and in support of his

vcontent10n, rellance was placed ‘on. Memo dated 03.05.2001" (Annexure

*;LR/l) slgned by Shr1 S.N.- Malpani,: Asslstant General Manager (Admn.) .

- ;*)1n the off1ce of the Chief General Manager Telecommun1cat1ons,

‘l\

; Rajasthan C1rcle, Ja1pur.‘> The contents of the letter may be

i

j l v
-

,f’

reproduced for ready reference.

~

. "In part1al nmd1f1cat1on of ‘this off1ce memo No. STA/8-14/SAG/

- II1/KW/161 dated 03.03.2001 ‘Sh. 'A.K. Bhandari GMTD Jodhpur

will look after the charge of. G.M.T.D. Pali in addition to his

- own Guties till . regular incumbent " joins, w1thout any extra
. remunerat1on. : ST ,

9; - Ihe learned counsel for the respondents took the emphat1c

U stand tnat GMTD, Jodhpur, was requlred ‘to. perform dut1es of GMTD,
\

Pali, in add1t1on to his .own dut1es and, therefore, for all pract1cal
spurposes, he has to be treated to be functlonlng as GMTD, ‘Pali, and
therefore, the, charge ‘sheet s1gned Aby him cannot 3be faulted on
technlcal grounds. We,have given our thoughtful conslderation'to the

matter. 'There can be no denying the fact’that:GMTD, Jodhpur, was not

at-the relevantvtime functioning,asﬁfull‘fledged GMTD, Pali. The

}former nas required by the,letter.aforesaid to “look after" the.

{
{
\

'\charge of the latter. The express1on/'look after s1mply means ‘that
l

the normal dut1es requ1r1ng urgent and 1mmed1ate attention are to be

Py
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"1_performed by the 1ncharge—off1cer. - 1f the GMTD, Jodhpur, could

'd1scharge all the fuct10ns, statutory or otherwnse, in that event

":?fthere‘was noth1ng to prevent to appo1nt h1m as full fledged GMTD for

(

_ the two d1v1s10ns of Jodhpur and Pall. The GMTD, Jodhpur, could

= xerc15e only administrative or f1nanc1al powers, but could not

"exerc1se statutory'powers.' This'aspect of the. matter has been'taken

| care of in paragraph 48 of the Pbsts & Telegraphs Manual Vol.1lI,

ﬂ,d1sc1pl1nary case aga1nst Government servants governed by the Central

C1v1l Serv1ces (Class1f1cat1on,- Control and Appeal) Rules, , 1965.

'Para 48 of the P&T Manual.may_profitably be extracted as below:-

/

. 48. An offlcer appo1nted to perform the current duties of an

"app01ntment can . exercise - administrative or financial powers

+ vested in the full fledged incumbent of the post but he cannot

- exercise statutory. powers, ‘whether those powers are derived

. -direct from an Act of Parliament or Rules, Regulations and Bye—
Laws made under various art1cles of the Constitution.”

A bare reading of the above. provision'nekes'it clear that an

'

: off1cer, who has been appo1nted to perform the normal current dutles

‘

in addntlon to hls own duties ‘in respect of the office which is lying -
' vacant, though can exerc1se adm1n1strat1ve or financial powers, he
'_1s not authorlsed to exercise statutory powers. ‘The statutory powers
: meansthose powers which flow from an Act of the Parliament>or Rules}
‘ ﬁegulations .or Bye-faws made under various 'articles of the

.ConStitution.' The 'CCS (CCA) Rules, 1965, undisputably have statutory

force.: Rule 14 in Part VI of the aforesaithules deals with the

:pmocedure_for imposing'najor penalties. Under sub-rule (4), the

disciplinary authority has to deliver(or:cause to ‘be delivered to

the. delinquent employee ‘' a copy of the articles of charge, 'the

",-Statement of imputations of misconduct or misbehaviour and a list of

oot

_-documents and- witnesses by which each articles or charges is proposed

to bebsustained, etc.  The disciplinary authorityjis‘supposed to be a

fstatutory authority which is enjoined to perform statutory duties or .

| Chapter 1, ‘which deals wnth the procedure to be followed 'in,
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exerCJSe statutory powers. A regular GMTD, Pal1, who had the power

- 10 - -

-
[t

'ff' v"::ro;exerc1se the statutory powers was the only person. competent to act
. AR

| . as dlsc1p11nary author1ty to 1ssue and serve the chargesheets on the
appl1cants. The GMTD, Jodhpur, who wasg - authorlsed to 'look after'

' tne work of GMTD,.Pal1, in h1s absence, though could exerc1se all
adm1n1strat1ve and f1nanc1al ’powers, ‘but was not competent to
lexerc1se the statutory power .of ; 51gn1ng and 1ssu1ng the chargee‘
sheet..: These are the functlons ~-which -do not fall w1th1n the
v - connotatmn of the expressmn "perform the current duties". By
) v1rtue of Rule 48 of the P&T" Manual quoted above, ‘the GMTD, Jodhpur,

who was merely to 'look after' the work in the absence of the GMTD,-

_lelal}, ‘was not the person competent to sign and issue a charg_e sheet

‘ on"the applicants as it. was one of the ‘statutory functions, which

‘lcould be dlscharged by the regular d1sc1p11nary author1ty, i.e.,

1f, ;95". T T -GMTD, Pall.

\\§ ; 10. - In view of the above, the subm1ssmn made on behalf of the
X s T Y

S L . appl1cants that the charge sheets have been s;gned and served upon

them are.1nval_1d and of no consequence 1s_-well‘mer1ted. on the
: b.asis of the invalid, 'unauthorised-3and'.inoperative charge sheet, for

'the reasons stated above, further d1sc1pl1nary enqu1ry would be.

otlose and of no legal effect. '

e _ - ll ‘_ " 1In 'the‘ reSult',. both the 'OAs succeed and are allowed. The
| ."charge sheets- Annexure A/l dated 21.06. 2001 in both the appllcat:lons

are hereby quashed. ' It. is made clear that th1s order shall not
u-prevent the competent author1ty to sign, . 1ssue and serve a - fresh

"charge sheet . on. the appl:cants and to proceed with the depaerSntal

e ,\,,__._..-—._,....——-—-vw-"‘-"-‘*‘"“ AN

““.4___ - R - . B - o . . w/- .
P, (o P sary )
yice Chairman

enqu1ry, accordmg to law. No order as to costs.. ST \
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