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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL 

JODHPUR BENCH : JODHPUR 

Date of order 14.12.2001. 

1. O.A. No. 165/2001 

Jai Ram Khatik son of Shri Beni Ram Khatik aged about 56 years 

resident of Qtr. -No. l, Type IV, Telecom Colony, Sumerpur, 

District Pali, at present employed on the .post of s D E, 

Sumerpur, District Pali. 

• • • Appl i cant • 

connected with 

2. O.A. No. 169/2001 

K.L. Parihar son of Shri Laxaman Parihar aged~ about 45 years 

resident of C/o. Shri Navrat Mal Chauhan, Near Bus Stand, 

Jaitaran, Distt. Pali-Marwar, at present employed on the post of 

JTO .in the office of Telephone Exchange, Jaitaran, Distt. pali-­

Marwar. 

• •• Applicant 

v e•r sus 

l. Union of India through Secretary to .the Government of India, 

Mini~stry of Communication, Department of Telecom, Sanchar 

Bhawan, New Delhi. 

2. Chief General Manager Telecom, Rajasthan Telecom Cicle, 

Jaipur. 

3. General Manager'Telecom District Jodhpur, Kamla Nehru Nagar, 

In· front of Somani College, Jodhpur. 

4. General Manager Telecom District Pali-Marwar 306401. 

RespOndents. 

Mr. J.K. Kaushik,_Counsel for the applicant. 

Mr. B.L. Bishnoi, Brief holder for Mr. Vijay Bishnoi, Counsel for the 

-_ -~espo~~e{:tj. 
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CORAM: 

Hon•ble Mr. Justice O.P. Garg, Vice Chairman 

Hon•ble Mr. Gopal Singh, Administrative Member 

: ORDER : 

(Per Hon•ble Mr. Justice O.P. Garg) 

The applicant Shri Jai Ram Khatik (in OA No. 165/2001) is 

presently employed on :the· post of S D E, Sumerpur in Telecom 

Department in DistriCt Pali, while. the applicant Shd K.L. Parihar 

(in OA No. 169/2001) is posted as , JTO in the office .of Telephone 

Exchange, Jaitaran, District Pali. Both of them have challenged the 

charge-sheet issued. to them on 21.06. 2001, Annexure A/1 to the 

respective applications issued by the General Manager, Telecom 

District, Jodhpur. Since common questions of law and facts are 

involved in both the applications, they are proposed to .be decided 

together by this judgement.· 

2. A departmental enquiry has been initiated against both the. 

app~icants. Briefly· stated,. the' charge against Shri Jai Ram Khatik, 

applicant in OA No.l65/2001, is that. he has committed gross 

misconduct . in the matter of execution of the work for laying 

underground cables in Chittorgarh by falsely showing 10% checking in 

the .measurement book without indiqating the specific place and 

measurement of checking and verified the bills of the contractor .for 

the payment of the full work, whereas less work was executed at the 

site. The charge further states that he had shown undue favour to 

the contractor, ·connived with him; and allowed full payment without 

getting the work executed as per the specification and thereby caused 

loss to the Telecommunication Department and facilitated the 

contractor to draw full amount of contract against theless work done 
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3. As against Shri K.L. Parihar, the applicant in OA No. 

169/2001, the charge is that he had corrunitted gross misconduct in 

the matter of execution of the work awarded for laying underground 

cables in Chittorgarh ·by digging trenches of lesser depth against the 

required depth of one meter and by not putting stone . slabs as per 

specification in connivance with the contractor, M/s. Hadoti Tele 

Signal Contractor Co., Kota, and thereby put the Telecom Department 

to a huge loss and corresponding gain to the contractor. He 

~ facilitated in the drawal of the full amount for less work executed 

by the contractor. It was further alleged that Shri Parihar made 

false entries of 100% check~ng in the measureme~t book and shown 100% 

work executed. 

4. Both the applicants were charged of having corrunitted official 

misconduct in contravention of Rule 3 (l) (i) {ii) & {iii) of CCS 

Conduct Rules, 1964. The applicants have challenged the validity.of 

the charge sheet primarily on two· groundS?_, which were canvassed 

before us, firstly, that:the applicants have been exonerated of the 

criminal charges and, therefore, they could not be departmentally 

p:r.-.;ceeded against on the same set of facts and allegations; and 

secndly, the chargesheets: have been signed and issued by an officer 

or the authority, who was not competent to do so. The respondents 

have repelled the above grounds to challenge the validity of the· 

charge-sheet. 

5. We have heard Shri · J .K. Kaushik, learn.ed counsel for the· 

applicants, and Shri B.L. Bishnoi appearing on behalf of the 

respondents and·· have taken into consideration their respective 

submissions. 

6. Shri J.K. Kaushik pointed out that the alleged charges against 

the(;plicant were the subject matter of investigation by the CBI; 
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···_;..that. after investigation, the ·cBI submitted. a tin~l 'report which· was 

: . ~ ac . ep~ed. by t.he Special \ ~udge I CBI I Jodhpur I on 21.11. 2000 in fi~al . 
··\ . 

. repc>rt .··case· No. 2/2000. _ Shri J .K. Kaushik,. founded his submissions 
.: . 

on the basis of the order. ·of acceptance of the t'inal · tepc>rt to urge 
• 11 

that
1
_·since CBI could- not find_a;ry material ·to arraign the ai2plicants 

as. accus~d persons, the respondents are debarred from initiating 

d~~rt~enta1 'enquiry o.n :t,he same facts and. a~legations. To fortify 

his. content_ion, Shri J·.K.' Kaust1ik placed reliance on the oft-quoted . . 

•. d~dsion qf Hon•ble the Supreme Court in the case of Ca:pt. M. Paul 

Anthony .vs. Bharat Gold Mines Ltd. and Artr., AIR 1999 sc 1416. ·The 

learned counsel. for the respondents seri.ously. challepged the. legai . 

pc>si tion as. canvassed by Shri J.K. J,<aushik and pointed out that the ·. 
'-

.law as it.stands is that there is no bar to initiate the departmental 
,, I ' _,-

enquiry against the' employee, who coul~ riot be prosecuted . as the 
'. ,• -· 

·.scope and the object of:· two parellel proceedings is entire~y distinct. 

and. :different. To ~gin with, ·we_ may. observe that we are. not 
·--' ·.:, .... 

... -:.... ..,--~.!~·:.-:··::::·.' -
.c?~~ ·~-'~;.'' 1 _ , -· ;~,:;;.-~;;:.. ·impressed by· the submissions made by Shri Kaushik and hasten to 

rJl.~. . ~:·'·' ~ :· .. !·::,;.'\ . ' . . . . . . " 
:._:·.~'5-" observe· that the accept-anc~ of th~. fimH re~rt does not prevent the 

.,<<~~ :~ ~)respo~dent-department from making enquiries departmentally according 

~'"'> j~!;f ~to rules in ~he matt·er of alleged misc~nduct on the part of the· 
lrp ~... ,;,r,-.__ 

~- .. ·.::-.... . ... · .. ·· .. "' . 
· ~-'f/:;~~-"i~--":· ,.<. /' ·applicants. 

. "!! <;[.·:~ :-:. ,, !..~--~-· . 
,..._, .. , 1 ~r~ . ... 

. ""~ ... ~;,~;;:~.:;s"· -
. disCiplinary proceedings can ·be regally continued even where t_he 

-There. can be no· quarrel. on the point that the 

-~-·~ employee· is acquitted :in a criminal case as the nature of proof 
....... 

required in criminal- ca~e fs different from those _dn the departmental_.. . . 

-~~ ptoceedi_hgs [Nelson Motis vs·. Ur)ion of India ,f AIR 1992 SC 1981]. · In 

_·capt~ .M~ Paul Anthony•s case (supra),. ·various decisions of Hon 1 ble 

the Sup~eme Court I namely ( i) Dellli. Cloth and General. Mills Ltd. vs. 
I 

Kushal Bhan - AIR 1960 SC 806, ( ii) Tata Oil Mill Co~. Ltd. vs. 

Workinen·-.AIR 1965 SC155, (iii) Jang Bahadur Singh vs. ~ij Nath 
, . ' , - . , I • . . . . 

Tiwar~ ;.... :AIR 1969 SC 30, (iv) ·Kusheshwar DUbey vs. M/~. Bharat Coking 
' - I . ·- . 

Coal• ~td·., ·AIR 1988 sc. 2118,, (v) Neisen· Metis vs. Union of India 

-~::~tya), : ( vl.) S;tate of Rajasthan vs. B.K. Meena - AIR 1997 sc 13 and 
. ___ . _ _. ___ ; ___ ---.-

.- .. -': .. 

,. 

' . - - --
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· · .·f~ii) , Depot Manage:r, Andhra Pl-adesh State Road Transport .Corpn~ vs. 

·-. ~d~ ._Yusuf Miyar, ..;. AIR 1997 sc 2232, we.re considered. In all these 

cases, . ·the primary qu~stion involved for . consideration . and 

determfnation by the- Apex Court was- whether on ·account of the 

.t,)endency of_ the criminal charge or proceeding~ against the delinquent 

employee, the departmental proceedings, shoulo be stayed or ori 'the 

acquittal of .the employee, concerned, they_ should be dropped. After 
. . . . .. . i . 

· reviewing the above referred decisions_, the Apex Court in Capt. M. 
~ . . I 

~ Paul' Anthony (supra) arrived at the following conclusions:~ 

., :': .. 

\ .. 

" ( i) Departmental proceedings and proceedings in a criminal 
cas_e cah proceed simultaneously as there is no bar in their 
b_e~ng conducted simultaneously, though separ_ately~ 

(-ii)- If the dei;>artmental proceedings and t~e- criminal case 
are based on identiCal and similar set of facts and 'the charge 
in 'the criminal case againSt the delinquent employee is of a 

gr:ave nature which· involves complicated· questions ·of law and 
fact', it would be desirable to S!tay the departmental proceedings 
till 'the conclusion of the criminal case. 

-. 

. (lii) · .Whether the nature of a clia~ge in a criminal case _is­
grave and whether complicated questi~ms. of fact and. law are 
involved in that case, will del?end' upon the .. nature of offence,. 
the nature of the case launched aga]nst the-. employee on the 
basis -of evidence and material collected against him during 
investigation or as reflected in the charge sheet. 

- . . 

('iv) The factors mention~ at (ii)_and (iii) above cannot be­
considered in isolation to stay the departmental proceeqings but 
due .=regard has· to be given to the fact that the departmental 
proceedings cannot be und~ly delayed. 

I 

(v) .. If the criminal case doe·s .not proceed or its disposal is 
being unduly delayed~ ~he departmental proceedings, ·even if they 
were stayec;l on account of the _pendency of the criminal case, can 
be resumed and proceeded with so as to conclude them at an early 
qate, so that if the employee is'founc;l- not guilty his honour may 
be vindicated and in case, he is found guilty, administration may 

. ge_t rid of him at the earliest. ... 

In. the ca~e of. Capt·. M. -Paul Anthony (supra), 
- ' . 

the 

Superintendent of Police. had raided the residential_ premises of the 
. . . . . . I 

appellant and had recovered .a mining .• ~po_nge gold ball 1 ':?eighing 4.5 

grams am~ 1276 grams, of·. •gold bearing· sand •. It Was on. this basis 
\ - .. 

th~t criminal case· was launched against him. Qn the ·same set of 
-. 

facts, constituting the ·raid and recov;ery, de_partmental proceedings 

_-_, _________ ~ __ {J_· --~re ~~~-tiated ~gai~t ·thec __ ~ppellarit as the "re~overy" was treated to 
. : 

I 

j_ 
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Qn the· Seryice Of the Charge Sheet 1 the appellant . 

~a~'sed ~9n objection that .. the aepar.tmental proceeding~ may be stayed 

as. the. ·,_basis of these proceedings· Was -the· _raid conducted. at his 
. ' 

re~ioence on which basis a crimimil case had already. been iaunched 

against him. The findings recorded by the Inquiry Officer,. indicate 
·, 

that ~he· charges · framed against the appellan~ WE;re sought to be 

proved ·by Police Officers. and Panch witnes~es, who had raided the 
. ' ' \ ... . . ' -

·. hous~ of the appellant and ~had effected the recovery. They were the 
l' . . . 

~- on'Iy witnesses examined ·by the Inquiry Officer and the Inquiry 

Officer, relying upon their. stateme~ts.,· came to. the conclusion that 
. '> . . • 

the charges were . established. ·against the appellant •. · The same 

. witnesses were examined in the criminal .case but the· Court,. on a 

consideration of the entire evidence, caiiie to the conclusion that no ... . . . ' 

search. was cbndude<?. nor wa.s. any r~covery made from th~ residence of 

the ap}?e.llant. . The whole case of the prosecution was thrown o~t and 

the appellant was acquitted. The. Apex CoUrt took the view that it . 

· . ~;:,'\ would·. be. unjust, unfair ~nd rather oppress.ive to allow the fi~dings 
...... )\ . . 

·:;::,-!}recorded at the ex parte department'al proc,eedings to stand as· by the 

,:·::(;:~f;1 . pronouncement of the .. acquittal, the ·raid.· and recovery. at the 

.. >·i·. r.esidence ·of the appellant. were. not proved. It was· furth ei:: observed · 

' -- _, ... ._ . .,,-. 

that in. the peculiar· circ:::umstances of the case, specially having 

re~ard ·to· the f~Ct that the a~pell~nt :l.s undergoing the agony since 

past 14 years despite having been acquitted by the criminal Court, 

fresh depar~mental enquiry cannot be directed to be instituted 
. . 

against ·him on the same set of facts.. In this view of the matter, 
. -

Capt. ~- Paul Anthony was directed to be reinstated ih ~ervice. The 

facts of the two cases befo~e us are , entirely different and, 

tl.erefor.~, the law cited by Shr.i J.K. Kaushik is ·of no help to the 

applicants. ·The applicants were never prosecuted, charged, tried or 
~ . . . 

acquit~ed by the criminal Col.lrt. The CBI had taken upon itself the . 

t'ask of )nvestigation of certain complaints, of course, involving 
. ( 

. alleged misc.onduct and dishonesty on the part · o·f the applicants and 

. \. 

/) .. 

I' • ':,. ~, • 
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others. On an investigation, it was 1 concluded that sufficient 

evidence to connect the applicants withfh~ criminal charge could not 

be collected and, ,therefore, the CBI subniitted a. final report, which 

was ·ultimately accepted. The acceptance of the.final report does not 

in · any manner negate or effaces the allegaqons of alleged 

misconduct, if any, on the part of the applicants. If the final. 

report is accepted in a case by the_ investigating agency,. it would 

not amount to· an acquittal of a delinquent employee. It cannot be 

• said that the allegations and the materials sifted by the CBI are 

identical to the allegations 'and· materials, which may be brought . 

about against the applicants in the departmental enquiry. As held in 

Nelson Metis case (supra) I·. the nature and proof required in a 

. . ' .:~1) 

· ' criminal case are different from the departmental proceedings. The 

objeCt of the two proceedi~gs is also distl.nct. Since the applicants 

were never charged; tried or acquitted by the criminal Court, they 

cannot take the benefit of the· order of the ·acceptance of final 

., -· ... repor~ submitted by the CBI to fo]:'estall the disciplinary 
I 

proceed~ngs • ·The department, in. the, circumstances/ has. the 
. · : ~-... -: ·/ 

··,·.·~-~~~) . 
·Ciuthoritative jurisdictionto initiate and continue the departme~tal 

proceedings .against the aJ?plicants unmindful _of the. acceptance of the 

final ·report submitted by the investigatipg agency, i.e. CBI. As a 

. matter of' fact, in view of the 'gravity and seriousness of the 

departmental . enquiry: a..gainst . the ~pplicants and to bring it to a, 

-8· logical conclusion. 

8. Now it is the time to consider the second ground put forth by 

....... ~----. ---·· ··-4---·-·-·-. ·-· . 

the applicants to challeng-e the charge sheet.. It is accepted at all 

hands that the applicants were posted in T~lecommunication Department 

..~~ .in district. Pali I which comes under the charge of the General Manager 

Telecom pistrict (GMTD, for shprt), Pali..-' There is no dispute about ' ' 

1
lt.he. :fact 

. ! : 

.I . , .· . 

I •. \! 

that GMTD, . Pali, 'being the disciplinary at]thori ty, was 
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·_competent· to serve the . charge sl1eet on .the applicants. In· the 

.instimt case, ·the charge she~t has been signed and . issued by Shri 
' . 

_ A.K. Bhandari, who at the relevant time, i.e. on 21.06 .• 2001 (the date 

- ot signing . the charge sheet), was GMTD, Jod_hpur. He ·had no 

disciplinary control over: the applicants. Shri J~K. Kaushik 

. maintained· that since the charge sheet was signed and issued by an 

officer.,. )·wijo was not authorised to do. so, . the de~:r;tmental enquiry 

against the applicant on the basis of- an invalid and unauthqrised 
I . 

). 

~harge sheet cannot be proceeded with. On behalf of the respondents, 

it was clarified that Shri A.K~ 
I 

Bhandari, GMTD, Jodhpur, was 

··authorised to "look ~fter'; the charge of GMTD/ Pali, in addition to 

his own duties till regular. incwnbent joins and- in support of his 

contention, reliance was placed on Memo dated 03.05~2001 · (Annexure 

R/1) · signed by Shri S~N. · Malpani,. Assistant Geperal Manager (Admn.) 

· ' ih the office. of·. the 'chl.ef General Manager·. Telecommunications, 
. ' ~ \~·, 

~· \ ':,..~ \\ . 

: ··,\~a~Fsthan ·: circle,. Jair;:>ur. . .. The contents of the let-ter may be 
;;; ~;~· I! ' 

/-'..i:eproduced .·for ready refe_r~nce:'­
/ .. / .. ,.. tj 
. '·. /·· 

,' <f};/ 
,.; . _·;·-~: "In partial modificafion of ·this ·ofti~e memo No. STA/8-14/SAG/· 

· III/KW/161 ·dated 03.03.2001 lSh •. A.K. Bhandari GMTD JOdppur 
will look after the charge of- G.M.T.D. Pali in addition to his 
own duties till . regular incumbent jo,ins, without any extra 
remuneration." 

9~ .The learned counsel· for the resPondent'~ took the emphatic 
.,. ·: .. · 

· stand tnat GMTD,· Jodhpur 1 was required·· to. perform duties o. f GMTD, 
l, 

....... 

Pali, in·aodition to his own duties and, therefore, for all practical . . 

<~~rpo~es, he has· to. b~ treated to be functioning as GMTD, 'Pali, and 
' . ~ 

therefore·, the: charge ·sheet· signed by him cannot be faulted on 
/ :. . ·.' . . . 

techni.cal grounds~ . We have g.iven our thoughtful consideration to the 

matter. 'There. can be no.denying .the fact that,GMTJ:?, Jodhpur, was not 
. . 

at. the relevant time functio11ing. as ·full fledgec) GMTD, Pali. The. 
' ·' 

. -~·-··-·---~ ~,_..,, .. '~ ' 
, former Was required by the. letter aforesaid to "look after" ·the. 
i 
I 

J charge of the latter. '!'he exp~ess_ionJ'1oo~ after' simply, means that 
I . . . 

,. the normal duties requiring urgent and immediate attention are to be 

·;n····· . . 
. . 

I • .• ' 
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perfoi1[1ed by the·· inct)arge-officer. If_ the GMTD, Jodhpur, could . 
( ·:. . disch9rge an the fuctions, statutory or otherwise, in that event 

':- .. 

there !was nothing. to pz;-event to appofnt him as full fledged GMTD for 

the two divisions of Jodhpur-. and Pali _- The . GMTD, Jodhpur, could 

·c. xerdse only administrative or . financial powers, but could not 

exercise statutory powers. This aspect.of the.matter has been taken 

• .care o,t- in par_agraph48 of. the Posts & Telegra~ Manual Vol.III, 
i 

Chapte~ 1, ·which deals with the procedure to be followed in 

•. . disciplinary case against Government servants governed by the Central 

·. '\ · ... .., 
·,\ 

Civil - Services (Classificatioo, - Control and ·Appeal) Rules, 1 1965. 

Para 48 of the P&T Manual may profitably be· extra-cted as belo~:-

'. 
" :48. An officer appointed to perform the current duties of an 
appointment can . exercise· administrative or financial powers 
vested in the full fledged incumbent of the ·post but he cannot 
exercise statutory powers, ··whether. those powers are derived 

'' '·.:_·· • r; 

lli: .. ~.!!. ~~\ 
direct from an Act of Parliament or Rules, Regulations and Bye­
Laws made under various articles of the Constitution." 

~; '" ' ! : 
~.:; ·" i!·\ }:. :·::-· : 

\~Lei:;,>{ omc:r.ba~: ::a::n°:;:t:::: ::::0:::::~: ::::nt~::;: 

·-. 

in ~ddition to his own duties in respect of the office which is lying 

vacapt, though"can exercise adrginistratfve or f:lnancial powers; he 

is ~ot authorised to exerGise statutory powers~ The statutory powers 

me~.n ·_those powers which flow from an Act of the Parliament or Rules·, 

Regulations or Bye-Laws made under various articles of the 

-..... , . Const~tution. ~he ·ccs (CCA) Rules, 1965, undisputably have statutory. 

__ .. force. Rule 14 in Part VI of _the aforesaid Rules deals with the 

·procedure for imposing major penalties. Under sub-rule (4), the 

disciplinary authority has t.o deiiver·or cause to·be delivered to 

the: delinquent employee 'a copy of the articles of charge, the 

·statement of imputations of misconduct or misbehaviour and a listof 

... -.. -- ·-.. ~ ---- _ .. _ ·y 
- .. i. documen~s and wit,nesses by which each articles or charges is proposed 

to be.sl:lstained, etc._ The disciplinary authority is supposed to be a 

' : · statutory authority which is enjoined to perform statutory duties or 

n· 

-- .. c I -
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. . exer.cise statutory. pOwers. · A r~ular. GMTD; ·Pali, who had the power 
;r. _: .~. . , , :.~;. .· . -. . [ 

-~o, exercise the statutory powers- was the only person competent to act 
.1'' . 
as disciplina~y authority to ,issp~ and S(i!r;e the cha~gesheets on the 

' . : 

:applicants. .The GMTD, 'Jodhpur I who was.·. a_utho:dsed to 1 look after I 
i: 

tne work· of 'GMTP/PaJi, in his ~bsence, though could exercise all 
• • • I 

admini~trative . and . financial. powers;·_.: but was, not competent to 

~xe7cise the statut'ory ·power·· of , signing and issuing the chargee 
t. 

'. ' .. 
she.et. These ar:e the functions ·which ·do not fall within the 

connptation of the expression :11 perf_orm ihe current. duties ... By 

virt-ue of Rule 48 'of the P&T Manual quoted above, ·the GMTD, Jodhpur, 

Who _w,as merely to i look afte:r I the work in the absence of the GMTD, 

· Pali, was not the person competent to sign and issue a charge sheet 

on: the applicants. as it was one, of the statutory functions, which 

. ~COUld be diSCharged by . the regqlar _diSCiplinary authority I i.e. I 

· GMTD, :Pali • 

·, 

l,O.o In view· o~ the above,· the submission made on behalf of the 

applicants that the chqrge sheet_s· have been signed and served upon 

them are invalid and of no consequence is well· merited. On the 

basis of the invalid,, unauthor~sed and inoperative charge sheet, for 

the. :reasons stated above,:. furtner disciplinary ·enquiry would be. 

otiose and of no legal e.ffect. 

11. · In the resu1 t; · both the OAs. succeed and are allowed. The 
I 

.· · ct:targe sheets Annexure A/1 dated 21.06 • .2001· in both ttie appl icatiohs 

are_,·hereby quashed. It is made clear· that, this order shall not 

. · pre":ent the competent au~hority ·to si_gn, . issue and serve a· fresh 

·charg~ 'sheet on the. applicants and .t6 proceed with the depa_2:rt~~-"' 

.. enq-uiry, according to law. No order as to costs./ __ ,...,_ ...... --~-----· ___ ...;...: ... _______ ... \. 
\ 

. ' 

'·. 

-,r •' '•' <' 

.. ' Sdl- . 
( Gopai Singh) 
· l")am»er (A) 

.. -~- .... -- .. 
Sd/-

(. o P Gar-J ) 
vice chairman 
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Part II and· III destroyee1 · "l . 
q ~ -~~-r­ln my presence on -~-o.: ... 

under the .supervision of 
sec1.ic.ri cfficer ( J ) as per . 
ordc·r. c~a red ·1·0···-(?J(-a..:;--:-

~CJ\~ 
· Section officer {;Reoo~. 


