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HON'BLE MR,GOPAL SINGH, ADM,MIMBER

For the aApplicant .es Mr.R.S.Bhadauria

For the Respondents ees HMr ,Vinit Mathur

OCRDER

\ PER HOMN'BLE MR,GOPAL SINGH, ADM,MEMBER

In this application u/s 19 of the administrative
Tribunals Act, 1985, Applicant Premraj Naik has meinly
prayed for a direction to the respondents to consider

him for appointment on the existing post of Driver-cum-

o

Jechanic f£rom the date the posts are lying wvacant, he
applicant having been placed at S.Noc.l in the panel,

with all consequential benefits,



2 Applicant's case is that he was initially
appointed on the post of Cleaner with the iespondent
department in April, 1992. The applicant has been trying
for appointment on the post of Driver-cum-Mechanic from
1995, Ultimately, he was selected for appointment t5

the post of Driver in the panel approved by the

competent authority on 16.8.99. Appliicant's neme

figured at S.Ho.l of thetsaid panel. The respondent
department had also demanded from the applicant various
documents vide their letteﬁ datéd 27.8.99 so as to
appoint him on the post of Driver-cum-Mechmnic. However,

in the meantime, the respondents received an order

78 SIS 5%;& dated 1.11.99 from Hon'ble the supreme Court directing
N ~
O /’ﬁ%\ 93‘9\\.‘ 4 7 s pyde : ~ .

S e N\ a\ the respondents to appoint one Kishan Chand Sharma,
A
~=‘v;fC1eaner of Jabalpur Depot, as Driver against one vacancy

{ avallable at Bikaner Depot. Accordingly, the respondent

-

department appointed Shri Kishan Chand sharma vide
thelr order dated 8.11.99. Thus, the applicant,though
‘appearing at S.No.l of the sele?t list, could not be
appointed on the post. The applicant now prays that
.he may be appointed on the post vacated by one Shri

b ol Ravindra Mishra, who has beeh transferrxed to Bareilly.

A

Hence this applicatien.

3e | In the counter,'contentions of the applicant are
denied by the respondents, It is stated by them that
inclusion of the name in the select panel does not give
indefeasible right to the applicant to be appointed on
the post. It has also been stated by the learned counsel

for the respondents that he is not aware if there is
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any post of Driver vacant in the Bikaner Depot. In

the circuiastances, it is urgeé«@%iﬁﬁéjrespondents that
the application is devoid of any merit and is liable

to be dismissed. It is also stated by the respondents
that there being ban on fresh appointments vide
Government of India OM dated 5.8.99, the applicant
coud@ not be considered for appointmént to the post of

Driver, The learned counsel for the respondents has

algo cited the judgements in Sovernment of Orissa v.

Harprasad Das & Qthers - (1998) 1 sc¢ 487, Rani Laxmibai

Kzhetrivan Gramin Bank v. Chand BEchari Kapoor & CGthers =

- (1998) 7 SCC 469, and All India SC & ST Emplovees

Assoclation & Another v, A.Arthur Jeen & Qthers - (2001)
6 SCC 380,

4, #We have heard the learned counsel for the parties

ané perused the records of the case carefully,

S5e It is nmtldenieﬁ that the applic ant was at
S.l0.1 of the select panel dated 16,8.99, It is also
not disputed that the respondent department had
initiated process for appointment of the applicant on
the post of ﬁriver, but for the direction of Hon'ble
the gupreme Court the applicant could not be appointed
on the post of Driver, Ve have carefully examined

the Jjudgements cited by -the learned counsel for the
respondents, In all these judgements it has been held

that inclusion in the panel of selected candidates
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does not confer any indefeasible right even against
the existing vacanclies. In Govermnment of Orissa v.

_ also
Harprasad Des & Others, it has/been held that judicil
direction to £ill up post should be avoidedl unless the
Government decision is arbitrary. It has also besn

held that to £ill up or not to £i1l up post lies within

the policy decision of the Government. We have no

Lk disagreement with all these judgements. Fact remains
‘dﬁ that the applicant was at 8.Mo.1 of the select panel

dated 16.8.99 and the respondent department had
initiated the process of appointigg the applicant on the
post of Driver but because of the directions of Hon'ble
the Supréme Court his case could not be processed
further., The respondents have alsolurgeﬁ thatlthere is

a ban on appointment vide Government of India OM dated

circular, This ciréular deals with the Guidelines on

Expenditure HManagement - #1g¢al prudence and Austerity
and it is provided in this circular thet the existing
ban on creation of non-pianned post will continue and
should be strictly enforced. It is thus clear that
i@ﬂa there is no ban on fresh appointment but there is a
ban on creation of non-planned post. It has alresady
been pointed out @y the applicant that a vacancy is
available because of transfer of one Shri Ravindra Mishra
to Bareilly. The lsarned counsel for the applicant has
also produced before us a letter dated 26,6.2002, which

s the movement order of transfer of Shri Ravindra Mishra.
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It is also seen from this order that Shri Ravindra Mishra is
apparently being transferred to Bareilly at his own request
as he has been deprived of transfer benefits. The learned
coﬁnsel for the applicant has also produced transfer order
N04196/2002 dated 21,6.2002 of Shri Ravindra Mishra,
wherein it has been provided that he may be relieved a%f

on or after 30.9.,2002. It is'thus clear that a vacancy

in the cadre of Driver would be available with the

transfer ¢f Shri Ravindra Miéhra to Baréillyrafter
30.9.2002., The applicant has also prayed for consideration
of his case for appointment to this post. The panel

dated 16.8.99, wherein the applicant's name figured at
S.No.1, was farther extended till February, 2001 and
thereafter lapssd. The vacancy would now be available

fter 30.9.2002. We are of the view that ends of justice

J ~would be met if a direction be issued to the respondents

to coneider the case of the applicant for appointment
to this post as a direct recruit alongwith other candidates.

& ™, )
Accordingly, we pass{ the order as under 3

YThe OA is allowed. The respondents are directed

to consider the case of the applicant for appointment
on the post of Driver becoming available with the
transfer of Shri Ravindra Mishra to Bareilly, as a
direct recruit alongwith other candidates called

from Emhlojment Exchange to £ill up this post. The
respondents are given four months time to(??$plv

» ' 17
with these directions., No costs.

(copar, ST | (JUSTICE O.F.GARG)
ADM. MEMBER VICE CHAIRMAN
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