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Central Baministrative Tribunal,Jodnpur Bemh,
Jodhpur

Date of order § 4.4.,2001

0.ALNOJ 64/2001

Jakdr &#l1li S/0 Shri Yasin Ali Caste Mohammadan aged 36 years
working Vehicle Driver, Northern Railway, Divisional Railway
Manager Office, Bikaner, R/o Behind Dak Bunglow Railway
Quarter HQ E.3, SNI' Office, Bikaner.

z Y% ' ) cee Adpplicant.e
Versus
i. Union of India through General Manager, Northern

Rallway Hegdguarter Office, Baroda House, New
Delhi,

Divisional Railway Manager, Northern Railway,
Bikaner .

Divisional Personnel Officer, Northern Railway,
Bikarer ( 334 9ol ).

4. " pivisional Super intendent Engineerwl, Northern
Railway, Bikaner ( 334 001) .

S5e The Assgistant Persomnel Officer, Horthern Railway,
Divisional Office, Bikaner - 334 001,

%

7} G The Assistant Divisional Engineer, Northern Railwgy
Bikaner (Rajasthan) 334 001,

eos RE spondentse

CORRL =

Hon'ble Mr.a.Kiiisrg, Judicial Member
Hon'ble Mr. Gopal Singh,Adninistrative liember

* ey
fir. Bharat Singh, Counsel for the applicant.
r‘16\\»\/ Fr. Manoj Bhandari, Counsel for the r espondents.
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Per wr A .Kliisra, Judicial Member s

‘The spplicant had filed this Osre with the
prayer thet the order dated 15.3.2001 (Hnpex.i/1) passed
by respondent . 3 be guashed and the r espondents be
restrained from reverting the aspplicat from the post of
Vehicle Driver in pursuance of Annex.s/l. The applicant
has also prayed tiat allorders subsequently passed in pure
suance of Annex.A/l be also guashed. The spplicant had

ﬁfl also prafged for staying the operation of order dated 15th
' March, 2001 permanently and has sought a direction against
the respondents to declare the result of the trade test
held on 8,10.97 in 'respect of the applicant and the
applicant ke directed to be promoted on the post of Vehicle

Driver in case he is reverted.

26 By the impugned order dated 15.3.2001, the
applicant and two others were directed to be posted on
tie ir substantive post as a consequence of decision arrived-

at arfter show caunse notice.

3. Notice of the O was given to the respondents who
have £ iled their reply in which it is stated that spplic ant

Sy was‘.tﬁade-tested on 8.10,27 but he could not clear the

4 trade test. A list of the successful candidates was
declared on 5.1.98 which is hmnexfR/1l. The spplicant was
utilised on the post of Driver as a stop=gap~arrangenent
t11ll regularly selected candidates were available. The
post of Driver is a selection post and without being selecte:
the applicant cannot claim continuance on the said post.
Here continuancé of the applicant on temporary basis on
the said post does not confer any right on the aspplicant

to continue on the sald post. I is also stated by the
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respondents that as a consequence of abolition of @
work-charge post and selected candidate being available,
the applicant is being posted to his substantive post as
per law, It is also stated by the respondents that applicant
is ot a regularly selected Driver, therefore, applicant's
cont inuance ingpite of his being ‘un-successful in the
trade test of a Driver does nit confer any rigik on the
applicant to continue on the same post. The applicant is
basically a Gangman and when the work charge post came to
FJ"‘ an end, he wag posted on?substarrtive post and, theretfore,
the O.A. has no merit, It is also stated by t he respon-
dents that the applicant hed ear iier f£iled anOA . against
tie sald order but withdrew the same without 'any liberty,

therefore, the same order cannot be challenged by him againg

4, We have heard the larned counsel for the parties

and have gone through the case file. The letter dated

/o ‘Q 5.1.98 (annex.R/1), is the letter regarding successiul

ey

7 4 candidates who were tfade-testec’i for the post of Driver

in pursuance of the examinatian held on B.10.97 onwards.
The applicant's okxim name doesg mot figufe in the list Of
the successful candidates, that weans, that the applicant
had remained unsuccessful in the said trede test. The list
‘? of un-successful candidates is not published in the depart-
£ mental examinstion. Therefore, if the name of a candidate
does not figure in the list of such successful caniidates
thaet entails that e had remaiped une-successful . Thus,

the argument of the learned counsel for the applicant that
spmiieanx no result was published is of no consequence.

In our opinilon, the spplicant could not be selected because
of his performance, therefore, _.his continuance on the
post of Driver on temporary local arrangement basis does

%W“/ not confer any right on him to further continue on the same
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post, more specially, when the regularly selected cane

didates are available to replace nime W%We have got mo

reason hmk to dis-believe the submissions of the respondents

that the vork-charge post nas since come to an end. The
applicant can be allovwed to comtinue on the post of Driver
provided work-Charge posts or temporary posts are gvailable
but i1f no such posts are avallable then he cannot claim
s continuanCe on such a post, WOre specially, when he
has been un.successful in the trade test: . In Sanjay Kamar
V“ | Versus Haryana Hrban'bevelopment Buthority, reported in
2000 (4) SIR 718, it was held that "where an employee
is given duties as Clerk in Grade III while appointed a
Class IV employee, the Court camnot issue any direction to
regularise his services on a Clags III post. It ig illegal

to post a Class IV employee amgainst a Class III post and

the Court cannot perpituate the illegality." Thus, in the
'*'L'nstant case also directing the respondernts to conmtinue

t“he applicant as a Driver when basically he is a Gangman
' v'gm has not been able to cledr the trade test of a Driver

¢ would amount £o perpituating the illegalitye

Se In our opinion, the applicamt has no rignt to

continue on the post of a Briver in view of the circumstances

> narrzted above. The Oh. ig without any merit anil deserves
e to be disnissed. Tie C.hs lg, therefore, @ ismissed with

no orders as to Ccosty
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( GOPAL .:;I“(.:ﬂ’( . { A.h»&ISE.A )
Adm. HMenber Judl Hember
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