CENTRAL ADMINISTRATIVE TRIBUHNAL

S JODHPUR BENCHj3 JODHPUR,

Original Application No. 313/2001

W —

Nathu(} Ram

S/0 Shri Mithg Ram.

r/o Vill and Post

Bala Heri,

Tehsil Mahuwa

Dist Dausa ¢ Applicant.

rep. by Mr, B.Xhan 3 Counsel for the applicant.
-“VarsysS-—

1. Union of India through the
) " General Manager,
5/ Horthern Railway
Baroda House,
Hew Delhi.

2. Chief Medical Suyperintendent,
Bikaner Division
Bikaner, Northern Railway.

3. Divisional Medical Officer DEE,
Northern Railway,
Health Unit,
Delhi Sarai Rohilla. 3 Respondents.

repe by Mr. Szlil Trivedi 3 Counsel £0Or respondents

CORAMe The Hon'ble Mr. Justice G.Ls Gupta, Vice Chairman

The Hon'ble Mr. A.F. Nagrath, Administrative Member,
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Date of the
Oorder 2 4.9.2002

Per Mr. Justice G.L. Guota
QRDER
While éhe applicant was working as
Safaiwala in the office of the Respondent No.3, a

major penal ty charge éheet was served on him vide

order dated 29.12.95, for unauthorised absence ()
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from duty for 911 days during the period between
1993 and 1995. The applicant's plea was recorded
in which he_pleaded guilty. He did not contest the
allegations made against him. The Enquiry Officer
submitted his report holding that the charge of

mig~conduct was proved agalnst the applicant. The
Disciplinary Authority holding that the charge was
proved against the applicant, imposed the penalty
of removal from service. The applicant preferred
an appeal against the order passed by the DMO-DEE
before the Senior Medical Superintendent, Northern

Railway, Bikaner, who vide order dated 18.5.2001

rejected the same.

2. . ‘The applicant's case in this 0.A is that

the penalty impOsed is disproportiOhate to the alleged

% Mig-conduct and the Appellate Authority has not at

’:Eall looked into this aspect of the matter. It is

REE-E

istated that the applicant could not attend to his
2
. dutles because of the ailment of his wife and his

father and ultimately both of them expired. It is
prayed that the impugned charge sheet, the order of

removal passed by the Disci@linary Authority and the
order confirming the same by the Appellate Authority

be ¢quashed and the applicant be re-instated in service.

3. In the reply, the respondents have traversed
the claim of the applicant on the ground that the
applicant had not contested the matter and that

there 1s absoluytely no scope Of interference by this

Tribunal in the punishment imposed by the authoritles
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4. We have heard the learned counsel for
the parties and peérused the docyments placed on

racord.

5, Mr. Khan, kearned counsel £or the applicant

confined his arguments to this fact that the appellate

Authority has not considered the appeal ©f the
applicant in terms of the Rule 22 of the Railway

Servants ( Discipline and Appeal ) Rules, 1968
( RSDA Ryles for short ), in am much as it did
not record a finding that whether the penalty
imposed was adequate, inadeguate Or severe. He
submitted that the matter may be remitted back
to the Agpellate Aythority for deciding the
appeal in terms of Rule 22 of the REDA Rules,

1964,

6. Mr, Trivedi, learned counsel for the

% respondents contending that the scope of judicial

review is very limited in such matters, urged that

on technical ground the O.A.f:} should not be accepted.

7. We have given the matter our thoughtful

consideration. It is evident that the applicant
had not contested the charge. Rather he admitted
in his statement recorded before the DMO-DEE that
h s at £ault and he had not attended the office.
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That being so, the Disciplinary Authority was perfectly

justified in holding that the charge framed agailnst

the appliCant was proved.

8. It has, however, to be accepted that the

Appellate Authority has not considered the éPpeal
in the manner he was _eXpected to consider. Rule

22(2) of the RSDA Rules, 1968, provides that where

EJ' an appeal is preferred égainst the order imposing
any of the penalties specified in Rule 6 of the
Ryles, apart fram satisfying himself as to the
procedure adopfed in the inguiry was fair and the
findimgs werévbased on the eVidence adduced, it is
the duty Qf the Ap?ellate Authority to decide whether
the penalty imposed is adequate or inadequate or
sgvere. In other words, the Appellate.huthoxity is
required to record a finding that the penalty imposed

ﬁl.a'TT: is_progortionate to the misconduct alleged against

svithe emplOyee.
: It is noticed that the Appellate Authority

’has simply rejected the appeal stating that after

personal hearing, he was of the opinion that NI®
. . imposed by D.A held good. In our opinlon it was not

the compliance of Rule 22(2) (c) of the Rules

10. - It is relevant to state that / _the (Stand
of (fe applicant in the memo of appeal was that due

a2

to family circumstances beyond his control he could
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not attend the Quties and that he had served for
more than 30 years to the satisfaction of the
apthorities and as such the penalty imposed was
disproportionate to the alleged misconduct. In

view Of the averments made in the memo of appeal
it was the duty of the appellate Authority to
consider as t© whether the penalty of removal was

severe or not. &8ince this aspect of the matter
has not been congidered by the Appellate Agthority’
which was required to be done, we think it
proper to remand the matter back to the Appellate

~ authority to pass appropriate orderg keeping in
view the provisions of Rule 22 (2) (c¢) of the RSDA

Rules, 1968.

11, Cinsequently this application is allowed

j’#ﬁﬁx in part. The Appellate Authority’s order dated

.'A 3

N \ 18.5.2001, confirming the Disciplinary Authority's
f;%order of removal is set aside. The Appellaté

_13?;Authority is directed to re-consider the matter
and decide on the guantum Of penalty keeping in view

the provisions of Rule 22 (2) (c) of the RSDA Rules,
1968 and pass order within a period of 3 months from

the date of the communication of this order.

12. No order as to costs. /;% S
. S

( A.P. Nagrath )} ( G.L. Gupta))

Adninistrative Member Vice Chairman.

Jjsv.



