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Iy THE CENTRAL ADMINISTRATIVE IR iBUNAL

JODHPUR BENCH,J ODHPUR .
OiA No. 162/99 Date of Order: 4 [&]isey

Mahendra Singh Daiya son of Shri Bheru Singh baiya,

aged about 36 years, posted as ‘Technician, Grade ‘'a'
Defence Laberatery, Jedhpur, Resident of Juni Bagar,
Jodhpur . .
| . « «APPL ICANT

VERSUS
F 1. Union of India- through Secretary,
R Ministry of Defence, Raksha Bhawan, New Delhi.
A

2. Scientific adviser to Defence Minister
Director General Research & Development
Ministry of Defence, R & D Organisation
Department of Perscanel, Pers.-10, 'B' Wing,
Sena Bhawan, DHQ P .0. New Delhi.

3. The Director, Defence Laboratory
Ratanada Palace, Jodhpur .
¢ e« RESPOHDENTS

Mr. R.S. Saluja, counsel for the applicant, -
Mr. Vvinit Mathur, counsel for the respondents.

CRAK

&Y

Hon'ble Mr, a XK. Misra,' Judicial Member.
Hon'ble Mr. Gopal Singl, Administrative Member.

CRDER
(per Hon'ble Mr. A.K. Misra)

The applicant had filed' this OA with the prayer
that impugned penalty order dated 27.2.98 annexure-i,/19
passed by Disciplinary aAuthority and order of the.
Appellaté Authority dated 23.8.98 Annexure-A/21 con-
itirming the pe’naity_ order be guashed and set aside
with all consequential benefits such as promotien,

K‘lw\/ increments and grant of pay in the revised pay scale
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with arrears oy Salary.

2. Notice Of the OA was given te the respondents
who nave filed their Ireply to which no rejelander was

filed by the applicant.

3. Brief facts of the case are that while the
appliecant was working as Techncian 'A' Grade, he was
served with a charge-sheet for having misbehaveld with
the officers om 27.1.97 at 3.00 p.m. It is alleged
\ by the applicant that he was elected Secretary of the
Trade Union of the Respondent's Department and while
he was Suq%SSful in getting certain demands of the
employees granted. He was served with a charge-sheet
on the false groﬁnd by the re5pendehts. After the
departmental enquiry, the applicamt was punished and
the penalty reads as-
“Reduction to a lewer stage by 3 stages in the
time scale of pay RS .3050-75-3950~80-~4950 from
basic pay Rs .3275/~ reduced to Rs .3050/~ for a
period of 3 years with the direc¢tions that the

aforesaid Government Servant will not earn the
future increments during the peried of such

reduction and on the expiry of such period of

3 years the reduction will not have the effect -

of pestpening future increments of his pay. Shri

Mahendra Singh, Technician 'A' will not get any

arrears ©of pay for the period of penalty after

expiry of the period from retrospective date.’.
4, The applicant preferred an appeal against the
punishment order which was rejected. Aggrieved of the
orders padsed by the Disciplinary Authority and the
Appellate authority, the applicant has challenged the
departmental procesdings and conseguent orders on the
grodnds that the order of the Disciplinary Authority
is arbitrary and illegal, the applicant was not provided

?n with any defence assistant in the preliminary enquiry
MN— .
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and thus, was deprived of a reasonable opportunity _
to defend hiﬁselfz in preliminary enquiry, The appli-
cant had fallem ill during the enquiry, his request
for extension of time was refused without any reasons
with regard to medical certificates etc. and thus,
the applicant was wrongly proceeded by the respendents
ex parte which has resulted into denial of reasonable
opportunity to defend himself, the Disciplinary
/5~§i authority had not atfforded . an opportunity of personal
hearing to the applicant and straightway proceeded to
inflict punishment 0f stoppage of grade increment and
thus, the gpplicant was denied the reasonable oppor-
tunity to defend himself and the Appellate..Authority
did not proceed in the matter according to Rules and
without recording reason-s passed the appellate order
and thus, the order of the Appellate authority is
élse arbitrary. Consequently, the applicant has prayed

£

as mentieoned above.

5. On thé other hand, it was stated by the respondents
that the applicant was rightly charge-sheeted for his
misbehavior because at the time of misbehavier the
applicant was under the influence of liguor . The
applicant was previded with defence assiétant in the
WE enquiry, the applicant participated in enquiry and
$k Cross-examined many witnesses but thereafter he absented

himself on the ground of illness.Everytime, he was

given an opportunity to attend on the next date and parti
.@ipate iﬁ the engquiry but the applicant at his own

did not participate in the enquiry. Consequently, on
closure of evidence of the department, the gpplicant

was given an opportunity to préauce defence witnesses
but the applicant did not avail the opportunity given

gynn/// and censequently the charge of misbehavior was held
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proved by the Disciplinary Authority. It is also stated
by the respondents that there is no provision for
providing-any defence assistance during the preliminary
enguiry and therefore, the contentiom of the applicant
in this rggard is not tenable in law. The applicant
had himself did not participate in departmental enguiry
on the false pretext of illemss. It is also stated

by the respondents that all the contentions of the

applicant were consideved by the aAppellate authority

ﬂ
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3 in detail, there was no violation of primnciples of
natural justice in disposing of the appeal. The appellate
order is well-reasoned and,therefore, the applicant

is not entitled to any relief.

0. we have heard the l'earned counsel for the

parties and have gone through the case file.

Te The first contention of the gpplicant is t hat
: ot
he wag/provided * any .. opportunity to defend preli-

minary enquiry inasmuch as he Was not provided a
defence assistant but the applicant has not been able
to show that 'in preliminary enquiry, defence assistance
or defence nominee 1s required to be provided to help
the delinquent. In view of this it camnot m-said t hat
_ the applicant was depr ived of reasonable opportunity
v‘ /$  to. defend himself at the stage of prelimdinary enquiry.

Arguments in this regard sre therefore rejectede.

8, The second contention of the applicamt is that

due to his illness the applicant sought time which
without

was refused '/ " recording any reasons and no opportu.-

nity to defend himself was provided to the spplicante.

In this regard, we have gone tirough detalls of

departmental enguiry proceedings, a copy of which is

%\"’\/ Annexure A/6, From the proceedings it appears that
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the applicant aﬁd defence nominee participated in the
enquiry wupto 2nd September, 1997 and had also cross-
e:gaininéd 13 witnesses as were examined by the enquiry
officer till then. Thereafter, the applicept or his
defence nominee did not attend the enquiry proceedings
on 9.9.1997 which was the next date On 9.9.1997,

four witnesses were examined. Since the applicent 8dd
not appearzmxl/'?azgézze was given and the case was fixed
on 25.9.1997 with the direction that coples of the
statement be sent to the applicant and spplicant can
cross-examine the witnesses on 25.9.1937. On 25.9.97
five more witnesses were éxamined by the Enquiry Ofiicer
and the next date was fixed on 6.10.97. Again on the
date, the applicant or the defence nominee did not
attend the enquiry proceedings and the case was fixed
on 20th"October and 2lst October with this direction
that on these detes the witnesses examined on 9.%9.27

and on 25.9.97 would be swmoned and tre applicant can
cross examine those witnesses and can allgg produce

nis defence witnesses. On these dates,/ihe applicant gid
. v participat-l and the proceedings also did not
proce=d due to non-avallability of Chairman of the Board.
The case was fixed on 3.11.‘:4',7/fl'cl>lzf;X that date one more
witness was examined and the case was again . fixed

for next date. It may be moted that on subsequent dates
also the applicant did not attend tier dJdepartmental
enquiry not produce any defence witnesses. .The.
applicant has not beegogble to produce sufficient
evédence in this Oﬁafto f1old that the applicamt was so
ill from 2nd September, 1997 omwards till t he termination
of the proceedings that he could not attend the

departmental proceedings. Two medical certificates have

been produced by the applicant as Amesxure-A/8 and

.‘.6
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Annexure-/10 . They anly ge to show that applicant

-6-

was suffering from fever during 10.11.97 to 14.11.97
and 9.12.97 te 15.12.97 respectively. No specific
allment has been mentioned by the applicant in the Oa
due to which the gpplicant could not attend the depart-
mental proceedisigs continuously from 9.9.97 aawards.
In our gpinicn, the ground of illness due to which
the applicant is sald to have noet been able to attend
the proceedings in the departwmental enquiry seeus to
¥Ml‘ ' be an excuse to delay the departuental proceedings

‘ and we do not see any unieas onableness on the part of
the Enquiry Officer/Board to proceed in the matter in
absence of the applicant. The applicant was provided
opportuwinities to Cross-examine the witnesses, to
produce his defence witnesses and to participate in
the proceedings, but he did not do so. Therefore, he
has te thank himself for all tois. Looking to the

facts as mentiened above, we dO not see any reason to

held that reasonable cpportunity to defend himself

waé not provided te the applicant by the Enquiry Board. On
the contrary all reasenable gpportunities were given to

the gpplicant te defend himself by asking him te participate
in the eunquiry. BEnough epportunities were giving to him ‘
from time te time so that he can participate in the

& %L enquiry. If the applicant was advised not to participate

er he\thought that he would be able to avoid the enquiry

an the ground of illness then it can be sald that he

was imisguided and has te thank hiuself. we do not find

any breach of rule in this regard. The arguments of

the learned counsel for the applicant on this count

are devolid of any force.

9. The next contenticn of the applicant is that
_ ' the Enguiry Board did not consider the written submissions
%"M/
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of the applicant in respect of the enquiry,ir ..@suuch-as
there is no mentien of such written subuissiens in the
report. We have cousidered this aspect, we are of the
opinion that Siaxply because a9 wentien has been nade
in this report in respect of written submigsions, it
calninot be sald that the same was not considered. A
copy of written submissiocns is available on the record
which is Annexure-4/12 in which the applicant has tried te
justify his absence due to illness but there are no
“ﬁi\J grounds as to why the statement of witnesses recerded
in presence of the applicant and cress-—examined by him
are required te be disbelieved. In view of this written
submiss lens can only be taken te be a note justifying
his absence in participating the proceedings &nd nothiang
were. Therefore, submissions in this regard are required

te De rejected.

10. It was argued by the learned counsel for the
applicant that Disciplinary Authority did not perinit
him a persenal hearing in additicn te the representaticn

and thercfore, the applicant was denied a reasonable

oppertunity to defend himself. We have goene through the
ordger of the Disc;plinéry authority annexure-a/1l. From
the order of the Disciplinary autherity, we find that the
appliCant was heard oem 27th January, 1998 in presence

it; /%& of two Senior QOfficers put there is no mention of various
grounds which he might have adduced in his support or
against the enquiry report. If the applicant was given
an oppertunity of being heard then the report should
have mentiened the same. The absence of grounds of
attacked in this report as advanced by him at the time
of alleged hearing helps us to conclude that no proper
hearing was accorded to the applicant and if hearing
was accorded, nis submissioens were not disposed of by

29»/// reasoned order. In view of this, the enguiry report can
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be said to be a non-speaking report.
11. The Disciplinary autherity, if it agrees to the

finding of Enguiry Officer, need not repeat the detail
reasons fer belleving the prosecution evidgence but when
a personal hearing has been accerded to the applicant
then the ground of attack should be appreciated, in
view of the evidence recorded. HMerely righting that
applicant has been heard is not sufficient. If he
. has been heard then what was addressed to the Disci-
J\A) plinary autherity, what was his attack on the eniquiry
reiaort and what was his attack against the witnesses,
all should had found place. In view of this, we are
of the opinion that reasoenable @ppértunity to defend
was not provided to the applicant and for this reason
the order of the Discipiinary Authority deserves to

be quashed.

12. It was next argued by the leaced counsel
fer the applicant that the appeal of the gpplicant was

alse not properly disposed of by a reasSoned order.

We find substance in this argument. In the ‘order of the
Appellate Authority dated 23.8.98, there is no mention
of appellant having been provided with an oOpportunity
of persaual hearing. The Goverinment decision in this

regard can be usefully quoted hereunder----

" (5) P;ers onal hearing at the discretion of
appellate authority in major petialty cases-
The Commnittee of the National Council (JCH)
set up to review the CG3 (CCa) Rules, 1965,
has recommenided that provisieon muy be made for
personal hearing by the Appellate authority

of the empleyee concerned if the appeal is
agalinst a major penalty.

...9
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2. The above recomuendstion has been considered
in all its aspects. Rule 27 of the CCS(CTA)
Rules, 1965, does not specifically provide for
the grant of a personal hearing by the appe-
llate authority to the Government servant
before deciding the appeal preferred by him
against a penalty imposed on him. The pr inciple
of right to personal hearing applicaéble to a
judicial triel or proceeding even at the sppe-
llate stage is not applicable to departuental
inquiries, in which a decision by the appeliste
\) author ity can generally be taken on the basis
of the records before it. lovwever, a personal
hearing of the appellant by the eppellate
éu‘thor ity at times will afiord the former an
cpportunity to present his case wore efrectively
and therepy fecilitate the appellate author ity
in deciding the appeal quickly and in a just
and equitable manner . &s Rule 27 of the CCS8
(CCn) Rules does notiprecilude thergrant of o &
personal: hearxing-idn suitable cases, it has
been decided that where the appeal is against
an order imposing a wmajor penelty end the

appellant mekes a specific request for a persongl

hearing, the appellate =uthor ity way after

consgldering all relevant circumstances of the

cage, allow the appellant, at its discretion,

the personal heering. (G.L., Dept. of Per.&

Trg., O.i. N0.11012/20/85-Est.(A), dated the

28th October,1985) .°

S g ) ok

. Y In ebsence of copy of memorandwd ‘appeal, it

cannot e sald that epplicant had dencpded &n Oppor-
tunity of personal hearing before the appellate
authority but there is no such wention in the order
of the appellste author ity and therefore, it is diffi.
cult to say whetler an opportunity of personal hearing
was asked for and not granted or was not at all asked
for, smer{ here is nothing on record ta show that in
addition t0 the written subwissions in the form of

wemor andwn of appedl, the applicant had also asked to

'9610
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address the . sppéellate: - Authority in person. In this
cage major penalty was awarded to the applicant which
was upheld by the appellate authority and in view of
this keeping in wview the principles of natural justice
: T . .. L EM
the applicant should have been provided w :Lth;.;L:_ OppOr =
tunity to address in person the appellate authority,.
It was also for the Appellate huthority to see whether

a proper procedure was adopted by tie Disciplinary

,_.,
S
(\

Author ity in the matter., Had the : dppellate - Autnority

%

consider the case.in this light, it would have certainly

come to the conclusion that not providing an opportu-
by the D.A.

nity of personal nearing/to the applicant amounts to

violation of principles of natural justice. In view

of this the order of the appellate authority alsol

deserves tO be guashed.

1.3, ¥rom the foregoing discussion, we come to the
conclusion that while the applicant is not entitled

to be provided any further opportunity to cross-

examine the witnesses which were recorded in his
absence, tne applicant is certainly entitled to ke

heard in person by the Disciplinary Authority in
respect of those witnesses which were cross-examinedd
by him in detail through his earlier participation in
L "f the proceedings. Therefore, the case deserves to be
remanded back to the Disciplinary Author ity for
providing an ppportunity of personal hearing to the
applicant and then to dispose of the watter on the basis
of the wéterial availdble on record. The A, therefore,

deserves to be accgpted partly,

14, The OA is therefore, part ly accepted. The orders

of the Disciplinary Authority dated 27.2.98 Amexure-

%{\"\‘ Amexure-A/21l are hereby quashed and set aside, wWith



censeqguential benefits such as increments, revision of

pay aud payment of arrears and salary.

15. The case 1s, ther=fore, remanded back te the
Disciplinary Authority with the directien that the
applicant be provided personal hearliig in the wmatter
and the case be decided a fresh after considering the
material avallable as per the enquiry file and reasoned
order be passed within a period of 'foﬁr menths £rom

the dates of comimnication of the order. The applicant
would be free to avall departuental reimedies thereafter:

a8 per lawe.

16. Question Of promotien conseqguent to the above
order 1s left for the DPC and Departwental Authority

for consideratian.

17. Parties are left to bear their own costs.

_ (Cr-’ ?0"'\/ .
pot= Yien
(Gopal Singh) (a.K. nMisra)
Admnl ., Memder Judl .Iviembe:;:



