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J OOHJ?OR BE.NCH,JODHI?OR. 

OA N e. 162/99 Date of Order; '-! /6./~ 

1-ia.hendra Singh Daiya sen of Shri Eheru Singh :Daiya, 

aged ab0ut 36 years, postecl as 'Technician, Grade 'A' 

Defence LabG>ratery, Jadhpur, Resident of Juni Bagar, 

Jodhpur. 
• •• Al?J?L ICAN'I' 

1. Union of India- through Secretary, 

!'1inistry of Defence, Raksha Ehawan, New Delhi. 

2. Scientific Adviser t,o Defence r"iinister 

Director General Research & Develeproont 

Ministry of Defence, R & D Organisation 
' Department of J? ers annel, J?ers ·-10, • E' wing, 

sen a Bhawan, DHQ J? .o. New oelhi. 

3. The Directe>r, Defence LaboratGry 

Ratanada Palace, Jodhpur.-

Mr. R .s. Saluj a, counsel far the applicant. 

Mr. Vinit fvlathur, counsel for the respondents. 

CCRAN 

Mon• ble Mr. A .K. l.Usra, Judicial Ivtember. 

Hon'lille 1'1r. Gopal Singl;, Administrative r¥l!mber. 

ORDER 

(per Hon• ble Mr. A .K. Misra) 

The applicant had filed this OA with the praye~ 

that inpugned penalty order dated 27 .2 .98 annexure-A/19 

passed by Disciplinary Authority and order of the 

Appellate AUthority dated 23.8.98 Annex.ure-A/21 con-

i:irming the penalty o:cder b~ quashed and set aside 

with all censeqlllential l:>en.efits sucn a& p~omotion, · 

increments and gra.rrt of pay in tne re-..r:Lsea pay scale 
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with arrears G>t salary. 

2. NQtice <Pf tile OA was gi.v~'1 to the r~sponc:ients 

whe> nave fi.led their re@lY to wh1ch 110 reJGiuder was 

filed by the applicant. 

3. Brief facts ef the case are t.t1at while the 

applicant was working as ~edhncian 1 A1 Grade, he was 

served with a charge-sheet·for having misbehav~ with 

the officers on 27.1.97 at 3 .oo p.m. It is alleged 

by the applicant that he was elected Secretary of the 

Trade Union of the Respmdent• s Department and while 

he was sucpssful in getting certain demands of the 

ernpleyees granted. he was served with a charge-sheet 

on the false gr<Dund by the respandents. After the 

departmental enquiry, the applicant was punished and 

the penalty reads as-

"Reduction to a lewer stage by 3 stages in the 

time scale of pay Rs .3050-75-3950-80-4950 from 

basic pay Rs .3275/- reCiuced to as .3050/- for a 

peri0<!l of 3 years with the directions that the 

aforesaid Government Servant will not earn the 

future incremants during the periOd of such 

reduction and on the expiry of such periOd of 

3 years the reduction will not have the effe~- · 

of pastpming. future increments .. af his pay• Shri 

Mahendra Singh, TeChnician 1 A1 will not get any 

arrears of pay fer the periOd of- penalty -after 

expiry of the peri eo from rett:-ospective date." • 

4. The applicant preferred an appeal against the 

punishment order which was rejected. Aggrieved of the 

orders passed by the Disciplinary Authority and the 

Appellate Authority, the applicant has Challenged the 

departrrental P+qcee-~ings and consequent orders on the 

grounds that the order of the Disciplinary AutbQrity 

is arbitrary and illegal, the applicant was not p~ovided 

with any defence assistant in the preli.minary enquiry 
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and thus, was deprived of a reasonable ~portunity 

to defend himself-, in preliminary enquiry~ "The appli­

cant had fallen ill during the enquiry, his request 

for extension . of time \vas refused without any reasons 

with regard to medical certificates etc. and thus, 

the applicant was wrQOgly proc~~ded by the respendents 

ex parte which has resulted into denial of reasonable 

Opportunity to defend himself, the Dtsciplinary 

Authority had not !!J:fforded· .. an Opportunity <>f personal 

hearing to the applicant and straightway proceeded to 

inflict pWlishrrent of stoppage Gf grade increment and 

thus, the applicant was denied the reasooable oppor-

tun.i.ty to a~fend himself and the Appellate.··:AUthor ity 

did not proceed in the matter according ~o Rules and 

without recording reason~s passed the appellate order 

and thus, the cocder of the Appellate Authority is 

also arbitrary. Consequently, the applicant has prayed 
(: 

as mentianed above. 

5. On the other hand, it was stated by the respondents 

that the applicant was rightly charge-~heeted for his 

misbehavior because at the time of misbehavior the 

applicant was under the influence of Ji~¢Juor The 

applicant was pr~ided with.defence assistant in the 

enquiry, the applicant participated in enquiry and 

cross-examined many witnesses but thereafter he absented 

himself en the ground of illness. everytime, he was 

given an opportunity to attend on the next date and parti 

: .. etpate in the enquiry but the applicant at his own 

did not participate in the enquiry. Consequently, on 

c1os ure of evidence of the department, the applicant 

was given an opportunity to prOduce defence witnesses 

but the applicant did not avail the opportunity given 

and consequently the charge of misbehavior was held 
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provea by the Disciplinary Authority. It is also stated 

by the respondents that there is no provision for 

provi.d.i:rtg,:-~any defence assistance during the preliminary 

enquiry and therefore, the cqntention of the applicant 

in this rc;gard is not tenable in law. The applicant 

had himself dio not participate in departmental enquiry 

on the false pretext of illenss. It is also stated 

by the respondents that all the contentions of the 

applicant were consideYed py the Appellate Authority 

in detail, there \-vas no violatL:m of principles of 

natural justice in disposing of the appeal. The appellate 

order is well-reasoned and,therefore, the applicant 

is not entitled to any relief. 

6. we have beard the learned counsel for the 

parties and have gone through the case flle. 

7. The first contention of the applicant is that 
.not 

he '\t.raey~provided ·:_ · ,z..ny .. opportunity to defend pre li-

minary enquiry inasuuch as he was not provided a 

defence assistant bu-t the applicant has not been able 

to show that in preliminax:-y enqUiry, defence assistance 

or defence nominee is required to be provided to help 

the delinquent. In vievJ of this it cann.ot lJe said that 

the applicant was deprived of 'reasonable opportunity 

to. defend himself at the stage of prelimd.nary enquiry. 

Arguments in this regard are therefore rejected. 

8. The ~cond contention of the applicant is that 

due to his illness the applicant sought tirne which 
without 

was refused ~/ · ·. recording any reasons and no opportu-

nity to defend himself was provided to t.he applicant. 

In this rec:;ard, we have gone through details of 

departmental enquiry proceedings~ a copy of 'Vlhich is 

Annexure A/6, 1f±om the proceedings it appears that 
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the applicant and defence nominee participated in the 

enquiry upto 2nd September, 1997 and had alsO cross­

examined 13 witnesses as '1.-vere examined by tbe enquiry 

of±: icer till then. Thereafter, the applicant or his 

defence nominee did not attend the enquiry proceedings 

on 9.9.,1997 which was the next date.CJfi ? .. 9.1997, 

four witnesses \vere excl.mined. Since the applicant aid 
9 .9 .97 

'not appear:ou/_ a date was given and the co.se t-vas fixed 

on 25 .9.1997 with the direction that copies of the 

statement be sent to the applicant and applicant can 

cross-examine the witnesses on 25.9.1997 .. On 25 .. 9 .97 

fi!le more ~Jitnesses were ~xamined by the Enquiry Ofticer 

and the next date was fi};.>ed on 6.10.97. Again on the 

date, the applicant or the defence nominee did not 

attend the enquiry proceedings and the case -w·as fixed 

on 20th~-october and 21st OctoJ:er ~r ith this direct ion 

that_ on these dates the witnesses examined on 9 .. 9.97 

and on 25 .. 9 .97 itiould be surmmned and the applicant can 

cross examine those witnesses and can also produce 
alSO 

his defence \·Jitnesses. On t~-se dates,/the applicant did 

part ic ipat - :: and the proceedings also d id not 

proceed due to non-availability of Chairman of the Board. 
ana 

The case was fixed on 3.11.97/:bn that date one more 

witness was examined and the case was agaj.n: _ fi:;{cd 

for next do.te. It :may :be noted that on subsequent dates 

also the applicant did not attend tr~.:: departrrental 

enquiry no:t::. produce any defence witnesses •. T.he. 

applicant has not :teen able to produce sufficient 
'l§;oo 

evadence in this at\fto hold that the applicant was so 

ill from 2nd September, 1997 onv;a:fds till the termination 

of the proceedings that he could not attend the 

departmental proceedings .. Two rnedical certificates have 

been produced by the applicant as An.11exure-A/8 and 
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Armexw:e-A/10. They ooly ge to show that applica1"lt 

was suffering from fever during 10.11.97 to 14.11.97 

an.d 9 .12 .97 te 15.12 .97 respectiv~ly. No specific 

ailrnent has been mentiooed by the applicant in the OA 

due to \17hich the applicant. could not attend the depart-

mental proceedings continuousl;{ fros.n 9 .9 .97 U"lWards. 

In our opiniOJ.J., the ground of illness due to -vJhich 

the applicant is saicd to have net :been able to attend 

the p~·oceedings in the departrnental enquiry seellls to 

be an excuse to delay the depart1Tental proceedings 

and we do not see any urlJ:easonableness on the part of 

the Enquiry Officer/Beard ta proceed in the matter in 

abs eL."1Ce of the applicant. The applicant was prov .ided 

opportunities to cross-examine the witnesses, to 

proouce his defence witnesses and to participate in 

the proceedings, but he did not do so. There fore, he 

ba.s te tilank hiiiiSelf fPr.• all this. I.,ook..LJ.g to the 

facts as rnentiened abClJVe, we do not see any reason t0 

h0ld that reas OJ.J.able Opportunity te <ie fend h inbelf 
\' 

was not prw ided te the applicant by tl'.ie Enquiry Board. on 

the centrary all reasenable cppG.rtur.l.it:f;es wer:e given to 

the applicant ttt defend himself by asking him to participate 

in the enquiry. Enough opportunities were giving to him 

from tirae te> time se that he can participate in the 

enqu-t~Y. If the applicant was advised not to pa:t. t:i.cipate 
\. 

er he thought that he would be able te avoid the enquir:y 

on the ground of illness then it can be said that he 

wa.s misguided and has a thank himself. We do not find 

any breach of rule in this re~r~. The arguments of 

the learned counsel fer the applicant on this count 

are eevoid of any force. 

9. The next contention of the applicant is that 

the Enquiry Board did not considler the w:citten submissions 
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of the applicant in respect 0£ the enquiry ,il-4- .,as,nuch-as 

there is no ms1.tien e£ such written subu1issiOL'iS in the 

repGrt. we have considered thi~ aspect, we are 'of the 

tDpinion that siuplly because no itcmtioo has been made 

in this repert in respect Gf written submissia'"ls, it 

cannot be said that the $ame was not considered. A 

copy- of written submissions is available on the record 

which is Annexure-A/12 in which the applicant has tried te 

justify his absence due to illness but there are no 

grounds as to why the state1rent e£ witnesses recorded 

in presence of the applicWlt and cr0Ss-examined by him 

are required te be disbelieved. In view of this written 

submissions can only be taken te be a nete justifying 

his alDsence in pal:ticipating the proceedings and nGJthing 

mere. Therefore, submiss iorJ.s in this regar€1 are required 

t• be rejected. 

10. .It was argued by the learned e0unsel fer the 

applicant that Disclplil&o.ry AUthority did not permit 

him a -persenal hearing in addition te the representation 

and there fore, the applicant was denied a reasonable 

opportunity to defend himself. we have gene throug.ti the 

0rder of the Disciplinary Authority Annexure-A/11. ~,rom 

the order of the Disciplinary AUthG>rity, we find that the 

applicant was heard en 27th January, 1998 in presence 

0£ two .Senior Officers but there is no mentio..A. e:>f various 

groWldS which he rnight have· adduce<fi lin his support or 

against the enqUiry report. lf the applicant was given 

an cppGrtWlity of being heard then the report should 

have nentiooed the same. The abSence of grounds of 

attacked in this report as advanced by him at the time 

of alleged hearing helps us to conclude that no pro_per 

hearing was accorded to the applicant and if hearing 

was accorded,' nis s ubm.is~ions were net dispooed Gf by 

reasoned order. In view ef this, the enquiry report can 
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be said to be a non-speaking report. 

11. The Disciplinary AUther ity, if it agrees tc the 

f-inding Gf Enquiry Officer, need net repeat the detail 

re_a~.01ls fe>r believir1g the prosecution evidence but when 

a personal hearing has been acco:r.·ded to the applicant 

then the ground of attack sl"lould be appr.eciated, in 

view of the evidence recorded. I•1erely righting that 

applicant ha.::> been heard is not sufficient. If he 

has been heard then what was addressed, to the Disci-

:plinaL·y AUthority, what was his attack on the enquiry 

' 
report and what was his attack against the witnesses, 

all sh<::>uld had found place. In view of this, we are 

ef the opinion that reasc;mable epportunity to defeild 

was not provided to the applicant and for this 1:·eas on 

the' order of the Disciplinar~ Author:ity deserves to 

be quashecii. 

12. It was next argued ay the lea-'ned counsel 

fer the a.pplicc.nt that the a}i)peal of the applican.t was 

alse not properly disposed of by a reasoned order. 

we find substance in this argument. In the order of the 

Appellate Authority datea 23 .8.98, there is no mention 

of appellant having been provided with an Opportunity 

of personal heariny. The Government decision in. this 

regard can be usefully quoted herelinder---­
/ 

" ( 5) p ers on.al hearing at the discretion of 

appellate authority in maj a.t· penalty ca:::;es­

The Committee of the Natioaal Council (JCM) 

set up to review the CCS (CCA) Rules, 1965, 

has recommended that provisL::~1 mo.y be made for 

pers e>nal hearing by the Appellate Authority 

of the eaplG>yee concerned if the appeal is 

against a major per.1.al ty. 
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2., The aJ.Jove recommendation has been considered 

in all its aspectse Rule 27 of the CCS(CCA.) 

Rules, 1965, does not specifically provide for 
the grant of a per. sonal hearing by the appe­

llate a'l.lthority to the Governr.a:ent servant 

be fore deciding the appea 1 preferred 0y him 

against a penalty imposed on hin:. The principle 

of right. to personal hei.:l.I'ing applicable to a 

judicial trial or proceeding even at the appe­

llate stage is not applicable to Q.eparti<ental 

inquiries, in which a deci~.ion by the appellate 

autho1: ity can generally be taken on the basis 

of the records before it .. Ho1·•ever, a pe;t: sonal 

hear in;~ of the appellant by the ap:pe llate 

authority at tin:es ·will afford the former an 

opportunity to present his case rnore effectively 

arii thereby facilitate the appellate authority 

in deciding the appeal quicl\:ly and in a just 

and equital.Jle rnunner .. .As Rule 27 of the CCS 

(CCl1..) Rulep ooe s not :LprecJlude the:,-gr·ant of 

persqna:L:he~.rir:.gr\in suitable cases, it has 

been decided that where the appeal is against 

an order in"§?osing a nejor penalty and too 
appellant niakes a specific request for a r:ersonal 

hearing, the appellate authority may after 

considering all relevant circumstances of the 

case~ allow the appellant, at its d.iscretion" 

the personal hearing. (G.I .. , Dept. of Per.& 

Trg .. , 0 .£•1.., No.11012/20/85-Est. (A) 1 dated the 

28th ~tober I 1985) .. 11 

c{s-
In absence of copy of menorandum 'appeal, it 

i.... 
car~not be said that applicant had dett1c.1r:ded an oppor-

tunity of personal hearing before the appellate 

aut~hority but there is no such mention in the order 

of the appellate authority and therefore~" it is diffi-

cult to say whet!er an op.portunity of personal hearing 

was ashed for and not granted or was not at all asked 

for .. ~ {here is nothing on record to sho,;-v that in 

add it ion to the vJr it ten stibwissions in the :Eorrn of 

111emorandum of appeal, the applicant ,~i!L. also asked to 
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address the . Agpellate: ·:· Authority in person. In this 

case major penalty -vJas awarded to the o.pplicc::,nt \·Jhich 

\>las upheld bythe appellate authority and in view of 

this keeping in vievJ the principles of natural justice 

1 . . 1 ' . . - d 't' ~vVt t.he app l.cant shou d nave ceen prov ~ae Ttl J. n: ... : oppor-
l-

tunity to address in person the appellate authority. 

It \'.ras also for the Appellate l'~uthority to see whether 

a proper procedure -v;as adopted by the Di:scip linary 

Authority in the matter. Had the : Appe;L1ate::- · Authority 

consider the case .. in this light, it would have certainly 

come to the co nc lus ion that not prov id in;J an opport. u­
l?Y the D .A. 

nity of personal hed.ringjto the applicant annunts to 

violation of principles of natural justice. In view 

of this the order of the appellate au.thor ity also_ 

deserves to be quashed. 

LJ.. Erom the foregoing discussion, •·.;e come to the 

conclusion that vJhile the applicant is not entitled 

to be provided any further opportunity to cross-

examine the witnesses which v.1ere recorded in his 

absence,. the applicant is certainly entitled to be 

heard in person by the Disciplinary Authority in 

respect. of those \"litnesses vlhich were cross-examinedc1 

by him in detail through b.is earlier participation in 

the proceedings., 'l'herefore, the case deserves to be 

remanded back to the Disciplinary Authority for 

providing an _ppportunity of personal hearing to the 

a,pplicant and then to dispose of the rilatter on the basis 

of the material available on record. The 0.\., tterefore, 

deserves to l::::e acc§.3pted part lya 

14:. 'l'he OA is therefore, partly accepted. 'l'he orders 

of the Disciplinary Authority dated 27 .. 2.98 Annexure-

A/19 and thut of i~ppellate Authority Dated 23.8.98 

l\n.J.exure-~\/21 are hereby quashed and set aside,. w it.h 
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csns equential aenefits such as increments, rev is ion of 

pay and payment ef arrears and salary. 

15. The caf:ie is, theref0re, remanded back te the 

Disciplinary Authority with the directiGrl that the 

applicant be provided personal hearing in the matter 

and the case be decided a fresh after considering the 

material available as per the enquiry file and reasaled 

order be passed within a period of four months from 

the dates of ca.-nmunication of the order. The applicant 

w0uld be free te avail departm~ntal reme,dies thereafter· 

as per law. 

16. Question 0f promotion 00nsequent to the above 

order ~s left fer the DPC and Departmental Author: ity 

for consideraticn. 

17. Parties are left· to bear their own costs. 

-C_.·-F--4---_-/ 
(GOpal S-~ 
Admn. Neli."lber 

~~(vvtl 
(A .K. HJ.sr a) 
J ucn .Hember 


