IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
JODHPUR BENCH, JODHPUR.

1. Oa No.69/99 Date of Order : 29{4|2ec]

2. A No.BEA99 N (04 No.69/99) .

1. Subhash Chand 3/0 Shri Vatan Chand by caste
Venuna, aged about 36 years, resident of Pureani
Lane Gangasahar, Distt. Bikaner at present
working as Head Clerk in &lectrical Bngineering
Department, D.R.M.'s Office, Northern Railway,
Bikaner.

2. Nath Mal S/o Shri Banshidhak: by caste iaruy,
regident of Purani Lane Gangésaha-r, Bikaner
present working as Head Clerk in Electrical
Department, D.R.M.'s Office, Northern Railway,
Bikaner. ‘

L QA?PLICANTSO

VERSUS

1. 7The Union of India through its Genaral ianager,
Northern Railway, Baroda House, Headquarter
Office, New Delhi.

2. The Divisioenal Railway Manager,

Northern Railway, Bikaner.

3. The Divisional fPersonnel Officer,

Northern Railway, D.R.i.'s Office, Bikaner..

4., The Deputy Chief lechanical Engineer (Workshop),
Northern Railway, Bikaner.

5. Shri Poonam Chand, At present working as Head
Clerk on ad-hoc basis in th-e Electrical Engi-
‘neering Department uynder the-~control of Deputy
Chief Hechanical Engineer (Workshop), Northern
Railway, Bikaner.

6. Ohri Bishwa Lal S5/0 Shri Sohan Lal, at pressnt

working as Head Clerk in the office of Senior

Hlectrical under the control of dlectrical

Engineering Department, D.R.M.'s Office,

Northern Railway, Bikaner.

o oo « RESPONDENTS

None present for the applicant.

Mr. ilanoj Bhandari, counsel for the respondentss
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CORAM

Hon'ble Mr. A.K, lisra, Judicialllienber.

Hon'ble ir. A.P. Nagrath, Administrative iiember.

ORDER

(per Hon'ble:iir. A.P. Nagrath)

The two applicants in this OA are working as
Head Clerks andAare making a grievance against promo-
tidn of respondent No.5 as Head Clerk on ad.hOC basis
and against absorption of respondent No,6 after
medical decategorisation as Head Clerk from the
category of Guard, both in the flectrical Engineering
Department. Respondent No.5 Poonam Chafd was promoted
as Head Clerk on ad hoc baslis vide order dated 2.7.96
Annexure A/1 and respondent No.6, after being medically
decategorised, was absorped as Head Clerk in the
Blectrical Department vide order dated 5.7.96. The
applicants have prayed for quashing and setting aside
of these orders and to direct the respondents tc
determine vacancies of Head Clerks and Office Syupér-
intendent Grade~Il in the ilinisterial Cgdre of
Electrical Engineering Department and to £ill up thea Up

as per rules.

2. This OA has been filed in November 1998 and

the impugned ordees are dated 2.7.96 and 5.7.96. The

applicants have f£iled iA No.50/99 seeking condonation

of delay. The @A was taken up for hearing alongwith the 0A
3 . The applidant's case in Prief is that they

are entitled to be considered for promotion to the

post of Office Syperinténdent Gr.-II put the respondents-

are not considering themt and have instead down graded
Ltw® posts of Office: Superintendent Gr.Il to the Grade

of Head Clerk to acconn@date respondents No.5 & 6.
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Thecapplicants’s contend that down grading the posts hao

~ thela
resultdinto depriving /f their legitiimate rights of
beiny promoted as the posts have been down graded and
are being operated in the Grade of Head Clerks only.
They are als0 agygrieved by absorptioi of respondent nNo .6,
after his medical decategorisatlicn, a3 a Head Clerk
in the #lectrical Englneering Department. Respondent
No.6 was a Guard in the Operating Department and the
applicants! argurent is that after medical decategorisa-
tion he s‘n@uid have peen absorped only in that departient
Ll respect of respondent No.5 who has been promoted
in the workshop on ad hoc basis,. the: applic:ant"l’s conitendec
that he being a junlor person couid not have been
proumocted over- 1ooking the claim of seniors. The
ap;;)licantsg,:‘ plea is that the departient should have
conducted the vSelectien to the post of Office Superinten-
deut Gr.IT and censlidzred the applicants foir such
prouwotion. They mede representations from 5.12.35 to
2.4.97 but, they allege. that the department has not
responded by conducting the selection. Being ayyrieved
they have filed this 04 challenging the act.on of the

departueint Of down yrading the post:.

4 The respondents in their written subwiss ioﬁs
have ralised preliminary objecticn on the grouud of

N submitted
delay auid lachess . They havée / that the applicants
have assalled Val'idity of the orders dated 2.7 .96
aad 5.7.96 and that the gpplication has been filed
aftér/%iggy and after the limitation period prescribed
under bectiom 21(1) (&) of the AdnxiixiiStrétive Tribunals
act, 1985has expired. The respondents have also countered
thie plea Of the applicants stating that the promoticn of
respondent No.5 on ad hoc basis and induction of

in
respondent No.6 as Head Clerk are ./ no way detriueatal

(‘;&' o
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to the rights of the spplicants. It has bheews wentioned
that the applilcants have concealed material facts inasuuch
as a written test was held for the post of 05 Gr.Il
on 25.7.98 in which applicent Wo.l had himself appeared
but could not qualify. Applicant No.2 was not eliglble
at that time to appear in the selection. In that view,
the respondents nmaintala- . that the application deserves

t0 be dismnissed .

5. Itthas further been stated by the respoadents
that the applicants are senior to tile two private
respendents, shri Poonam Chand and Shri Bishwa Lal and
thus there cannot be any prejudice caused to the right
of the applicants because of the positiocn yiven to the

two pravate respoudents.

6. On the day ©of hearing, there was none present
tor the applicants, the arguients were heard from the

learned counsel for the respondents Mr. Manoj Bhaendari.

+ T provide fair cpportunity te the other olde, the

applicants were directed tc file written subwiissions
within a week. The written subuiissions were presented
by the learned counsel for the applicantSon 24.5.2001.
Learned counsel for the respondentsyapart from opposing
the application on the ground of delay, contended that
the agpplicants have absolutely ne cause of grievauce

as . < the two privatevreSpondents are junior to theuw
alid 1 no way . :cause any infringeient to the rights of
the applicant for being considered for further promotion,
as and when the selections are held, the applicants
shall be censidered. The learned counsel stressed on
the point that the applicants had concealed vital

facts specially of the gpplicant No.l having appeared
in the selection held on 25,.,7.98 in which he did not

glalify.
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7. We have cousidered the arguments advanced by the
learned counsel for the resPOndents; the written
arguinents filed on behalf of the applicants and also

perused the records.

8. We do not find any cause of yrievance in so far

as the applicants are conceriued specially, in view of

the fact that both the applicants are senior to the

private respondents. They can in no way come in their
P way £or further promotion. We xaré? consﬁrained to

obscrve that the applicants did not cone out with all

the facts which were material in this case. IDwn grading

b

of the posts is resorted to by the departients when the
-
posts remain. . umfilled. because OfL non-availlability of
sultable candidates. This arrangeuwent can continue only
till the next selection 1s held and suitable candidates
are found. bMerely down graciiy the post. at a particular
point ©f t-ime_": does not aUtomatically aean depriving
an euployee Of his rights. We are wnaPle to appreciate
the stand taken by the gpplicants waking:.ont grievance
agalnst the absorption of respondent No.6.\"-1hex:e are
specific rules governing absorption of wmedically
decategorised eiployees, andthere is no mandate to
absors a wedically decategorised eiployee necessarilly
%/ in the same department where he was working eailler.
\3 The prowotion Of respondent No.5 a8 ad hoc Head.Clerk
also does not give any cause oOf grievance to the
applicants as he is junior to both b# them. Applicait
No.l had already appeared 1n the selection £or the
post. of O3 Gr.Il in July, 1998 and was not found
Suitabl-éi‘-.ni. In fact, adeqgquate nunber of successful
candlidates wece not found which resulted in the posts
of O3 Gr.If remaining vacant. No harm can come to the
rights of the applicants in such a situation when these

the
posts are down graded to .umeet/other requireuents of

b
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the administration. The applicnts have failed to ukke
any case whatsoever in their favour. It is not their
stand that the respchdents No.5 & 6 have beeu assigned
any superior status. Qbviously, no cause for awny ¢rlevance
can arise in such a situation. Whenever selection for
the post of 05 Gr.LL is held, the applicant’ right
shall remain superlor to the respondents No.5 & 6 for

belng considered for such seledtion.

9. The application has been filed beyond the period
of liwmitation prescribed under Section 21 of the
aduwinistrative Tribunals aAct even consldering the dates
of the representatioﬁ made by the agpplicants. In the
application for condonation of delay no satisfactory
explanation has:. . been prévided to cover the delay.
Legal remedy has'to be availed within the time prescribed
and mak#ﬁg repeated representations or taking up Of the
cause_phroggh the Staff Unions of the Organisation
canno%hovéf éoma‘diSability caused by delay in filing
of application. We do not find the arguments advanced
for condonation of uelay as convincing. Prayer aade in
the MA for doadonation of delay is therefore rejected.

MA stands disposed of accordingly.

10 . Sven on merits, aS we have discussed above, the
applicants have failed to hiake out any case whatsOever

in their favour and the Oa is liable to be dismissed.

11 . We, therefore, dismiss both the 0A & MA. No

order as to costs.,

I
@, 4 29/6] >ev
(AP . Nagrath) (AK. Misra)
adun . Meidoer Judl. member
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