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IN THE CENIRAL ADMINISTRATIVE TRIBUNAL,JODHPUR BENCH,JODHPUR.
| b2 1
Date of Decision: 2 /—JR=0p/
OA 387/99
Rkam Singh, Pointsman, Northern Railway, Lalgarh Station, Rikaner,

«oe Applicant

Versus
1. Union of Indié through General Manager, Northern Railway, BaroGa
Bouse, New Delhi.
2. Sr.Divisional Operating Manager, Northern Railway, Bikaner.

3. Asstt. Operating Manager (M), Northern Railway, Bikaner.

' h .+« Respondentas
CORAM ¢

'HONYBLE MR.JUSTICE O.P.GARG, VICE CHATRMAN

-HON 'BLE MR.A.P.NAGRA‘I’H, ADMINISTRATIVE MEMBER
For the Applicant sse Mr.Y . K.Sharma
For the Resporidents ene Mr.Kamel Dave

ORDER

PER HON'BLE MR.A.P.NAGRATH, ADMINISTRATIVE MEMBER

The applicant is aggrieved with the order of the disciplinary

"af;.nthority dated 9.2.99 (Ann.A/1), imposing a penalty of reduction to

lower stage in the time =scale of pay, and the order of the appellate

‘authority dated 22.4.99 (Bnn.A/2), by which his. appeal has been

rejected. Applicant's prayer is that these two orders be cuashed and

éet aside.

2. The applicant has assailed these orders on the ground that the
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disciplinery authority and the appellate anthority have not considered
the factz in the right perspective an_d have passed the impugned orders
without considering the material sveileble on record. The orders are
also non-speaking orders. Further plea of the applicsnt is that the
provisions of Rule-9(a)(i) of the Railway Servantz (Discipline &
Appeal) Rules, 1963 have been flagrantly violated inasmuch as after
issning the charge-sheet he was not afforded reasonable opportunity for
submitting his defence and an inquiry officer waa sppointed. Another
qground taken by the applicant is that the inguiry officer had not held
the charges as proved and even then the disciplinary authority has
proceeded Lo impose the penalty upen him. The appellate authority is
stated not to bhave applied its .n{inﬁ to the cuantum of punishment and a

very severe penalty, not commensurate with the nature of the alleged

offence, has been imposed.

. ~The facts in this cese are {rery brief and are not disputed. On
30.8.97, a memo was issued | to . the applicant by the Station
Superintendent Laléarh directing him to perform shunting in M.G.Yard
withcut any Shunting J"amadar. It waz alspo menticned in the memo that
these are the orders of the Senior Divisional COperating Monager and are
effective from 23.8.97. As an immediate regponse o the said memo, the
applicar;t gave a vwritten refusal to cerry out the shunting, as
directed, on the ground that the presence of Shunting Jamadar was
necegsary and that Shunting Jamadars are available spare but still he,
az a Pointsman, is being compelled to do the shunting work and thus he

quastioned the authority under which he, 22 a Pointsmen, was being
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asked to d the shunting work. On his rvefusal, he was placed under
suspension on the same day and was directed to meet MOM at 10.00 hrs,
on  1.9.97. A major penali:y charge-sheet was issued to him vide

memorandum dated 2.9.97. A d@partméntal inquiry was cenducted end the

[

g report  of the inquiry offlcer was given to the applicant. On receipt
of explanation against the samp, the disciplinary authority imposed the
penalty of reduction to a lower Astage in the time scale of pay from

- RS.4110/- to R8.3050/- in the grade Rs.3050-4590 for a period of two

- years affecting future increments of pay. ‘The applicant preferred an
appeal eagainst the said order on 25.2.99. The appellate authority
rejected the said appeal and the applicant has come before us

challenging these ordech

We have heard the learned coucnsel for the parties and perused

LA

records.

‘ F’Ihe- laarned ccu;xsel for the appiica:it vehemently argued that the
| applicant coﬁld not have been asked to perform shunting work in absence
of a Shunting Jamadar as this was against the rules. However, the
learned counsel was not able to plaée ‘_ before us any rules which

épecifiéally provide that in absence of Shunting Jamadar the shunting

cam;at be cicne._ This is more so when t’ne‘ respondents have stated in
their repl}? that for 'af few days Shunting Jamadars were not provided in
.the Metsr Guaée Yard and the shunting oﬁerations were done under the
éupewisioﬁ of the Yard Master, who is z senior functionary. It is not
the case. of the appl icant“that he did not' i'efuse to carry out the work
of shun’t'ing, as ordereé. His plea is that he had never refused to Qork

as a Senior Pointasman, as that is the post which he was holding., It is
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éﬁnitte-d that he refused to periorm the shunting work in absence of
‘ﬂsihunti‘,ng_ Jamadar. This fact has aleso been established by the inquiry

‘officer in his findings. It is clear from the facts that an order had

Co~/

been given tc the appiicant to perform shunting withcut a Shunting
Jamadar being present. He Agave a written refusal to carry out these
crders. No rules have been piaced before us on his behalf providing
that even if when a senioﬁ' functionary like Yard Master is available,
it is still necessary to' have the presence of a Shunting Jamadar. It
was gtated by the 1ea§n@5 counsel for thé reépondents that in railway
operations there are situations when suddenly gome staff may not
béccm available for ‘duty and alternate arrangements are made and

senoivinost staff from the lower grade are asked to undertake the

responsibility in such a situation. The applicant was the seniormost
ointeman in that shift of 30.8.97 and had been asked to carry out the
rork of shunting in MG Yard, where Shunting Jamadar was not available.
'l;he learned counsel submitted that the action of the applicant in
refusi}ag to perform the aésigned duties had serious repercussions as it

‘directly affected the train operatiocns.

£ 6. In so far as the refusal and the effect of refusal to perform

duty 'is concerned, thev facts are obvicus. The learned counsel for the

b4

applicant raised a plea that the orders of the disciplinary authority
'éﬁa ti;xe appellate auéhority are cryptic and non-speaking. We have
coﬁsidered this_ contention. The disciplinary authority has stated in
his ofder that in the findings the charges against the applicant have
been proved beyond doubt. We have perused the findings of the inquiry

officer. In conclusion, the inguiry officer has held the charges as
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substantiated. He has 1listed five grounds because of whlch he
concluded that the c;narges levelled are proved. We £ind ingquiry
officer's reason is very detailed. In such a situation. It is not
necessary for the disciplinary authority to reproduce the same grounds
specially when he hag agreed with the findings of the inquiry officer.
We consider it useful to refer to page-236 of the Fifth Edition of
M.L.Jand's baok on Railway Servante (Discipline & Appeal) Rules, 1968.
While discussing Rule-10 and cn the question of speaking orders it has

been stated as under °-

"Speaking ordé; - When Disciplinaw Authority agree with the
Inquiry Officer - VWhen the Inguiry Officer has discussed all
the aspects of his findings in details and has arrived at the
findings after full discugsion, the disciplinary authority has
given a copy Yof the report to the employee, scught for his
remarks and has considered them and then he agrees with the
Inquiry Officer, he need not once again give the detailed

reasons in his order of inposition‘ of pznalty.”

We are of the considered view that in this case the orders of the

disciplinary authority:'cannot be stated to be non-speaking and there is

no infirmity in these :orders. Since the appellate autority has upheld

the orders of the disciplinary authority by rejecting the appeal, we do
not consider these orders as suffering from any deficiencv considering

the contents of ‘the appeal made by the appliéant.

7. The learned counsel for the applicant raised a plea that the.

appellate authority passed the impugned orders without affording an
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opportunity of hearing to the zpplicant, even though in his appeal he

had made specific request for the same. The learned counsel stated

that on this ground alone the impuoned order stands vitiated and is

4 liable to ke quashed. In support of his contention the leaned counsel
- placed reliance on the judgement of this Tribunal dated 19.9.2001 in a
katch of OAs }Ion289/99, 386/99, 24/2000 & 270/2000, in which this
specific ismue camé up for consideration of the Rench., We find from

the OA before izs that there is no specific averment made by the
-applicant in the grounds to this effect that he was not afforded an
opportunity of personal hearing. Having not taken the plea in the
application, the appiicant cannot ordinarily be permitted to raise a

fresh ground during the arquments as the opposite side has not got the

omportunity to counter the assertion of the applicant. Notwithstanding

‘ thig, frcm the facts of the case where the applicant refused to carry

\'»
‘ Mr;“\ut the work of shunting, any perzonal hearing, in our view, would not

ve made any difference. Fven the legal vosition in this respect is

against the applicant as in 1994 (Supp) (2) SCC 463, State Bank of
Patiala v. Mahendra Kumar Singhal, it waé held by Hon'ble the Supreme
Court that in absence of any rule to the contrary, affording of
personal hearing by thé appellate authority is not necessary. In the
orders dated 1I9..9n2001\ reliance was placed on the principle laid down
k| by the Hon'ble Apex Court in the case of Ram Chandra v. Union of India

& Ors., AIR 1996 SC 1173. The relevant portion of the judgement in the

cagse of Ram Chandra, which was extracted by this Tribunal in the order

dated 19,9.2001, is once again reprocduced halew :~

"It is not necessary for our purpoges to go into the vexed

question whether a post decisional hearing is a substitute of
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the denial of a right of hearing at the initial
stage or the observance of the r;ules of natural
justice since the majority in Tulsiram Patel's case
(AIR) 1985 8C 1416 unequivocally lays down that the
only stage at which a Govérnment,servant gets ‘a
reasonable opportunity of showing cause aginst the
action proposed to be taken in regard to him' i.e.,
an opportunity to exonertée himself from the charge
by showing that the evidence 2dduced at the inquiry
iz not wofthy of creéence or consideration or that
the charges proved against him are not of such a
character as +to merit the extreme penalty of
Gismissal or removal or feduction in rank and that
any of thé lesser punizhments ought to have been
sufficient in his case, is ét the stage of hearing
ef a departmental appeal, Such being the leéa;
position, it is of utmost importance after the
Forty Second Amendment as interpreted by the
majority in Tulsiram Patel's rcase that the
appellate authority must not only give a hearing to
the govefnment gervant canéerned but also pass a
reasoned order dealing with the contentions raised
by him in the appeal. We wish to emphasize that.
reasoned decisions by Tribumals such as the Railwy
Board in the present case, will promote publié
confidence in the administrative precess, An
objective consideration is possible only ifr'the
delinquenf servant is heard and giva:a chance to
satisfy the. authority regarding the“final orders
that méy be passed on his appeal. Considerations

of fair play and justice algo require that such a

- a personal hearing should be given."”
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This has to be understood in the context that this (Ram Chandra's) case
came up for consideration by the Apex Court much before the principle
of natural Jjustice was deliberated upon in respsct of departmental
E “ proceedings by Hon'ble the Supreme Comrt in the case of Union of India
f | . &\ & Ors. v. Mohd., Ramzen KRhan, 1991 SCC.(L&S) 612, wherein it was held
: that it wés: necessary for the disciplinary authority to provide the
delincguent official with the copy of the inquiry report sc as to afford
- .- him an opportunity to chow-cause as to why the findings of the inquiry

' B aginst him be not accepted by the disciplinary asuthority. Before Mohd.

Ramzan Khan's case, the copv of the inguivry report was not being made
available to the delinquent official and he had no opportunity to

prezent his casa before the dJisciplinary authority vis-a-vis the

inquiry report. It wés in that context oaly that the Apex Court had
1d in Ram Chandra's case that in such a sitvation the appellate
thority must give a hearing to the government servant concerned.
terv Mohd. Ramzan Khan's case when the if.'quiry rvepeort is being made
;Vailable to the deliﬁéguent, the question of giving a perscnal hearing
néw can be best left to the discreticn of -the appellate authority and
r itjhe Jegal position now pﬁevailing is alen th@ same as held by the Apex

Court in the case of State of Patiala v. Mahendra Kumar Singhal. The

!I'rlbzna} while deciding the batch of Ohs (as menticned above) had taken
<. ,‘1/' , . . .
.4 riote of the judgement of the Supreme Court in State Bank of Patiala v.

Mahendra Kumar Singhéi and alsc the case of Ram Chandra v. Union of

LT LS T s
e SR

India & Ors. The Bench had held in view of the facts & circumstances

of the casesbefore the bench that the pergonal hearing was necessary
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'b"ecause of the law laid down in the’cese of Ram Chandra. However, in
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the instant case, it is not in &ispute that the copy of the :inquiry
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report had been made available to the applicent. Thus, he had full

opportﬁnity of defending himself before the)inquiry cfficer aa aiso

before the disciplinary authority and the éppellate authority. After

the principle established by the Hon"bl‘e Supreme Court in the case of
State Bank of Patiala & Ofs. v. S.K.Sharma, AIR, 1996 SC 1669, any
denial of d‘o&uments or ogiportunity of beihg heard in person or alleged
violation of rules/reguiations/ étatutoty provisions governing inquiry
have to be decided on the anvil éf prejudice having been caused to the
Gelinquent. The appl‘icant'has not been able to establish any prejudice
having been caused to him on anyv of the grounds taken by him in the OA
and also pleaded on his behalf by his learned counse}. l’Ihe case is of

fefusal to carry out the erders and there is no doubt in our mind that

this charge has not ohiy clearly established but also accepted by the

The only plea of the appiicant is that he wes not bound to

's not been able to prove before uvs this contention of his. The
foarned counsel for the applicaﬁt referred to para 9018 of the
Operating Manual to contend that staff is obliged to cbey onlyﬂ those
6;ders which are conéiafent with the Rules. As we have observed
elsewheré_ in the preceading paragraphs, '.t"he applicant has failed to

establish that the orders given to him were in contravention of rules.

It would be fraught with serious consequences to permit any employee to

take his own decision on the correctness of the orders received by him,

specifically when these are given to him in writing. Refusal to carry
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out orders can have serious repercussions on the activity with which
the applicant is associated. Such a dQisobedience can play havoc with
the railway operationé. The applicant has beesn insisting that the

\{\' orders given to him éhould have been confirmed by the Sr.DOM. This

W

insistance is totally unacceptable as permitting every employee to
raise such pleas' can result into chaos and indiscipline in the
organigation and such a situation can obviocusly not be permitted by the
{ ' department and the courts shall refrain from interfering with such
| administrative otéers. We find no merit in the plea of the applicant

“atid this OA deserves to be dismissed.

8. We, therefore, dismiss this OR as devoid of any merit. ﬁ#@rder

asg to costs.

(A.P.NA;;QIH)

MEMBER (A)
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