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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
JODHPUR BENCH : JODHPUR

Date of order :31.08.2001

0.A. No. 359/1999

Ram Dutt Yadav S/o Sh. Ram Prasad Yadav Dresser I (Incharge) Northern
Railway Divisional Hospital Lallgarh, Bikaner R/c Railway Quarter No.
T-71 B behind Railway Dispensary, Railway Colony , Bikaner
(Rajasthan). |

APPLICANT
VERSUS

1. Union of India Through General Manager, Northern Railway,
Headguarters Baroda House, New Delhi and Others.

2. Divisional Réilway Manager, Northern Railway, Bikaner (Rajasthan)
334001.

ivisional Personnel Officer, Northern Railway Divisional Ofice,
! Bikaner (Rajasthan) 334001.

" Senior Divisional Medical Officer, Northern Railway Divisional
Hospital, Lalgarh, Bikaner (Rajasthan) 334001.

5. sShri Shambhu Dayal son of Shri Badlu Ram Dresser I Northern Railway

Dispensary Sirsa, District Sirsa (Haryana) R/o Railway Quarter,

Sirsa.
B ) RESPONDENTS
8 Mr. Bharat Singh, counsel for the Applicant.
j§¢~ Mr. Kamal Dave, counsel for Respondent No. 1 to 4.

None present for respondent No. 5.

CORAM

Hon'ble Mr. Justice- B. S. Raikote, Vice Chairman
Hon'ble Mr. Gopal Singh, Administrative Member.
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ORDER
(per Hon'ble Mr. Justice B.S. Raikote)

Applicant Shri Ram Dutt Yadav has filed this application under
Section 19 of the Administrative Tribunals Act, 1985 for quashing the
_order Annexure A-1 dated 21.10.1999, by which the applicant was
declared. 'failed' for the purpose of promotion to the post of
Operation Theatre Assistant Grade-1 (OTA, for short), in the Medical
department of the Northern Railways; Bikaner. The applicant also has
sought a direction to fix his pay at Rs. 4,500-7,000, treating him as

? Dresset-1 in terms of R.B.E. No. 100/98 dated 10.05.1998.

2. The applicant contended that earlier he was in OTA/Dresser-11
and from this cadre, he was promoted to the post of Dresser-I vide
Annexure A-2 dated 15.11.1920 in the pay scale of Rs. 825-1200, and as
per the notification R.B.E. No. 100/98 dated 10.05.1998, the pay scale
of the Dresser-1/0TA-1, is fixed at Rs.4500-7000. He also stated that
in terms of Ministry Letter dated 10.05.1998, the post of Dresser
Grade-11I/0TA 111, in the pay scale of 3050-4590 are to be filled up

by process of selection from amongst eligible candidates with a

»qualification of matriculation. But for the higher post of Dresser-
I1/0TA-11 in the pay scale of Rs.4000-6000 and for Dresser-1/01A-1 in
the pay scale at Rs. 4500-7000 ‘are requi'red to be filled on non
.selection basis. Since the applicant was already in Dresser-1/0TA-1,
-j) no selection process was required, and he should have been selected to

the post of Dresser-1/0TA-1 in the pay scale at Rs. 4500-7000 without

")

any selection test. Therefore, the impugned order declaring him as
failed in the selection test for the purpose of promotion to the post
of OTA—I/Dresser;I, is illegal. The applicant would have been
promoted as OTA-I without taking any such test, or in the alternative,
the applicant submits that as per the said Notification No. R.B.E.

100/98 dated 10.05.1998, the applicant is entitled to pay scale at Rs.

%
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4,500-7,000, but his pay scale is fixed at Rs. 4000-6000 illegally, or
in the alternative, the applicant may be given this pay scale at
Rs.4500-7000 from the date his junior is getting it. Therefore, the

applicant is entitled to the reliefs, as prayed for.

3. The respondents‘vlloy filing counter, denied the case of the
applicant‘.r Tr}ey Stated that the applicant being declared 'failed' in
the s.u‘i'jfab‘il‘i‘ty tesg?jdf%%tetdne purpose of promotion to the post of
OTA Grade-1 in the pay scale at Rs. 4500-7000, the Annexure A-1 cannot
be quashed, nor the ‘applicant is entitled to proinotion to the post of
OTA Grade-1 without passing such test. They have also stated that as
per the recommendations of Fifth Pay Commission for introduction of
new grade as OTA-I/Dresser-1 with higher pay scale of Rs. 4,500-7,000

vide Annexure R/3 dated 22.12.1999, the designation of OTA/Dresser and

\ the cadre position alongwith its pay scale has been modified and
{ accordingly, the pay scale of OTA-I1I/Dresser-I1 at Rs. 800-1150 is

! modified to Rs. 3050-4590, the pay scale of OTA-II/Dresser-I in the

-

pay scale at Rs. 825-1200 is modified to Rs. 4000-6000 and the pay
scale of OTA at Rs. 950-1400 is modified to Rs.4000—60007 They étated
that OTA-I1I/Dresser-11 with a .pay scale of Ré. 3050-4590 1is
redesignated as OTA Grade-11I1/Dresser-11I with the pay scale at
Rs.3050-4590 and OTA-11/Dresser-1 with a pay scale of Rs.4000-6000 is
redesignated as OTA-1I/Dresser-II1 in the pay scale at Rs. 4000-6000
and the designation of OTA in the pay scale at Rs. 4000-6000 is
equated to OTA-I/Dresser-1 in the pay scale at Rs. 4500-7000. They
stated that the applicant was no doubt Dresser-1I on the basis of his
promot ion order dated 15.11.1990 vide Annexure A-2, but that Dresser-I
has now been redesignat_éd as Dresser-11/0TA-11 with a pay scale at
Rs.825-1200 = Rs. 4000—6000, as per R.B.E. No. 100/98 dated
1.0.05.1998. " Therefore, for becoming a Dresser-1, after the

redesignation with new pay scale, the applicant should seek promotion
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to that cadre alongwith others on the basis of. the suitability
adjudged by the competent authority, and straight away the applicant
is not entitled to the revised pay scale of Rs. 4500-7000 as
Dresser-1, only because he was Dresser-1 before redesignation of the
said post. Accordingly, he submitted that the applicant being in the
pay scale at Rs. 825-1200 = Rs. 4000-6000, cannot get the pay scale at
Rs. 4500-7000 without passing suitability test prescribed for revised

grade of Dresser-1/0OTA-I.

'4. Heard and perused the records.

5. The first prayer of the applicant for quashing the order
Annexure A-1, prima facie, is not sustainable since he is declared

failed in the suitability test held for the purpocse of promotion to

A-1/Dresser-1I in the pay‘scalé’at Rs. 4500-7000. As per the law
t declared from-time and<again, this Tribunal cannot sit as an appellate
thority' over the results of the selection test declared by the
compet ent authorit?. If the applicant has declared as failed vide
Annexure A-1 for the purpose of proxﬁotién on OTA-I/Dresser-I on the
basis of the suitability test, it is not possible for this Tribunal to
take a contrary view. Hence,lhis prayer for quashiné Annexure A/1 is

liable to-be rejected.

- ' 6. Now we take up the alternative prayer of the applicant that his
pay scale should 5e fixed atARs. 4500-7000 meant for Dresser-I, on the
basis of his promotion as Dresser-1 vide Annexure' A/2 dated
15.11.1990. . The learned counéel for the applicant contended that when
the agplicant has already;beeﬁ promoted as Dresser-I, he could not be
treated as Dresser-I1I, nor the applicant 'is deamed to be as
Dresser—II. As long as his promotion as Dressef-I stands, the
applicant is entitled to pay scale of Rs. 4503-7500 as per R.B.E. No.

100/98 dated 10.05.1998. . The learned counsel for the applicant
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further contended that no order is issued to the applicant, stating
that his designation as Dresser-1 is modified to Dresser Grade-II.
Therefore, the appiicant continued to hold the post of Dresser-I, and
accordingly, he is entitled to the pay scale of Dresser-1 on the basis

pf R.B.E. No. 100/98.

7. The above prayer of fhe applicant is based on the name
'Drésser—l' without nﬁﬁicing the redesignation of the existing
Dresser-1 as Dresser-II vide order dated 24.12.1999 (Annexure R-3).
When a policy decision is taken regarding redesignation by refixing
the  pay scale either on the recommendation of the Fifth Pay
Commission or otherwise, no individual order is required to be issued.
The applicant should take R.B.E. No. 100/98 or order Aﬁnexure R/3 as a

whole and not in isolation. R.B.E. No. 100/98 provides as under :-

" R.B.E. No. 100/98

Subject : Introduction of additional pay scales - Recommendation
of V CPC. [No. PC-V/98/1/11/18(A), dated 10.05.98].

Consequent upon the implementation of v CPC's
recommendations the issue of introduction of new scales for
certain categories as recommended by the V CPC has been under
consideration of the Board.

2. Introduction of the new pay scales in accordance with the
recommendations of the Pay Commission for certain categories of
staff was to be effected on functional considerations. The
matter has bsen considered and the Ministry of Railways, with the
approval of the President, have decided to introduce new scales
in certain categories as indicated in the Annexure to this
letter. With a view to simplify the procedure in this regard, it
has also been decided to introduce the new scales of pay in
accordance with the percentage / numbers indicated in the

Annexure. While, implementing these orders the following
detailed instructions should be strictly and carefully adhered
to: :

Date of effect:

(a) The number of posts to be operated in these scales will be
with reference to the sanctioned cadre strength as on the date of
issue of these orders. Staff who are placed in the higher grades
as a result of implementation of these orders will draw pay in
the respective higher grade from the date of issue of these
orders.

Applicability of various Cadres:

(b) (i) These orders will be applicable to regular cadres on
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Open Line Establishment including Workshops and
Production Units and will include posts of rest givers
and reserves. .

(ii) These orders will not be applicable to ex-cadre and
work charged posts which will continue to be based on
worth of charge.

(iii) These instructions will also not be applicable to
Construction Units and Projects.

Pay Fixation:

(c) Staff selected and posted against the higher grade posts as
a result of introduction of the new scales will have their
pay fixed under Rule 1313 (R-II) [FR-22-I(a)l] with the
usual option for pay fixation as per éxtant instructions.

Classification and filling up of vacancies:

(d) The classification of posts and other related issues have
been mentioned in the Annexure attached.

Minimum years of Service for promotion to new grade:

(e) The normal minimum eligibility condition of 2 years /3 years
service in the immediate lower grade, as appropriate will
apply as usual.

Basic functions, duties and responsibilities:

(£) Since the posts are being created on functional
considerations, such posts should be pin-pointed and should
include duties of higher importance. The benefit will
become admissible only to the duly selected staff, and that
too after they move to the pin-pointed posts.

Specific instructions given in the foot note of annexure:

(g) While implementing these orders, -specific instructions given
as foot note, if any, against any category in the enclosel
annexure should be strictly and carefully adhered to.

Provision of Reservation:

(h) The existing instructions with regard to reservation of
SC/ST will continue to apply while filling up posts in the

new.grades.

ANNEXURE

DEPARTMENT : MEDICAL

Designation Pay Scale % age % age Remarks Classification
existing revised and procedure

for filling up

posts being in-
troduced now.

1. 2. 3. 4. 5. ‘ o.
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Category: Dresser/O.T. Assistant-

Dresser 1II/ 3050-4590 45% 35% Existing Selection from
I} OTA III eligible candi-

, 3 dates with
Matric qualifi-
- cation.

Dresser 11/ 4000-6000 55% + 55% Existing Non-selection

OTA II 5%

Dresser-1/ 4500-7000 - 5% New Non-selection

OTA-1 : Scale

Category : Lady Health Vist]itor-

Consistent to R.B.E. No. 100/98 dated 10.05.98, the Northern
g o
T providing revised grades of pay and revised designations of O.T.

Assistant/Dresser as under:-
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Admittedly, the applicant was prémoted earlier vide Annexure A/2
dated 15.11.90 as Dresser Grade-1 in the pay scale at Rs. 825-1200.
This Dresser-1 is admittedly modified under Annexure R/3 dated
22.12.99 as Dresser-II on the basis of the recommendation of the Fifth
Pay Commission and as per R.B.E. No. 100/98, new post of Dresser-I/
OTA-I in the pay scale of Rs. 4000-6000 is created. The applicant's
earlier designation as Dresser Grade-lI in the pay scale at Rs. 825-
1200 = Rs. 4000-6000 is modified under Annexure R/3 to Dresser-11I with
the same pay écale. " Annexure R/3 further provides a new pay scale for
Dresser-1 in the pay scale.at Rs.4500-7000, énd'the post of Dresser-I,
after modification, is made promotional post from Dresser-II. Thus,
the applicant being in the old Dresser Grade-I with the pay scale at

‘3 Rs. 825-1200 (=revised Dresser - 1I in scale of Rs. 4000-6000), is not
i entitled to the pay scale of Rs. 4500-7000. Since the applicant as
per his own case promoted as Dresser-1 in the pay scale at Rs.
825-1200, which is equated to Rs. 4000-6000, the applicant is entitled
to same pay scale, i.e. Rs. 4000-6000 only. I1If he wants thé pay scale
at Rs. 4500-7000 under the new designation as Dresser-I, he must seek
the same only on promotion as per his turn on the basis of the
seniority-cum-suitability in tﬁe department. But unfortunately, vide
impugned order at Annexure A/l, he is declared failed in such

suitability test held for the purpose of promotion from the post of
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bresser—II (earlier Dresser-I1I) in the pay scale at Rs. 4000-6000 to
the post of OTA-1/Dresser-1I in the pay scale at Rs. 4500-7000.
Therefore, the applicant is not entitled to the pay scale at Rs.
4500~7000. Hoﬁever, the learned counsel for the applicant relied upon
the judgement of Hon'ble Rajasthan High Court reported in WLC (Raj.)
UC 761 (State of Rajasthan vs. Shiv Prakash Sharma). But the said
case does not apply to the issue involved in this case at all. It is
not the case of the applicant that any order ié passed against him
without any authority so as to apply the ratio of the said judgement.
The 1learned counsel relying 'upon ' R.B.E. 100/98 - and further
clarification issued in that contexf, contended that the applicant
should have been promoted to revised O.T. Assistant/Dresser-1I on non-
selection basis on seniority without impugned suitability test. The

learned counsel for the applicant relied upon the clarification No. 58

issued regarding filling up the posts of Dresser Gr.III/ O.T. Asstt.

'58.  Sub: Filling up of the posts of Dresser Gr. III/O T, Asstt.
Gr.III, Rs. 3050-4590 in Medical Department.

In terms of the Ministry's letter No. PC-V/98/1/11/18(A),
dat. 10.5.98, the post of Gr.III/O.T.A. Gr. III (in grade Rs.
3050-4590) are to to be filled by process of selection from
amongst eligible candidates with qualification of Matriculation.
The higher post of Dresser Gr.II (Rs. 4000-6000) and Dresser Gr.Il
(Rs. 4500-7000) are required to be filled on non-selection basis.

2. It has been brought to the notice of this Ministry that
difficulty is being experienced in filling up the posts of
Dresser Gr.I1I/OTA Gr.II1 for want of suitable Gr.'D' staff with
qualification of Matriculation. Both the Federations viz. AIRF
and NFIR have also raised this issue for discussion in the
ensuring PNM Meetings.

3. The matter has been considered by the Ministry of Railways
and it has been decided that the posts of Dresser Gr.III/ OTA
Gr.III 1lying vacant may be filled by promotion of Hospital
Attendants without insisting on qualification of Matriculation,
as a one time exception, as a special case.

(This also disposes of Southern Rly's letter No.
P(S)528/VIIii/Avenue Chart, dt. 2.3.2000, Central Rly's letter No.
HPB/666/R/Med/Dresser, dt. 31.3.2000, and Western Rly's letter
No. E(MD)/834/17/Vol.11, dt. 10.4.2000.)

No. E{NG)-1-2000/PM10/2 dated 30.3.2001."

W,
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"But in our considered opinion, even this clarification does not
help the case of the applicant. This clarification is issued
regarding R.B.E. No. 100/98 dated 10.05.98, after the redesignation
effected to the existing post of Dressers/OTAs. After redesignation
of the existing Dresser-I as Dresser-II, and creating a new Dresser-I,
the clarification provides that the promotion from revised Grade-II to

revised Grade-I, shall be done on non-selection basis. As we have

v‘f already pointed out, the applicant's post- (old Dresser-1) is now
modified in the revised Dresser-I11 iﬁ the pay scale at Rs. 4000-6000,

and in case of further p;omotion to the revised Dresser Grade-I in the

pay scale at Rs. 4500-7500, it shall be done on non-selection basis.

Para 214 of the Indian Railway Establishment Manual, Vol. I, provides

the following method of promotion on non selection basis:

'214. (a) Non-selection posts will be filled by promotion of

Zﬁbhe senior most suitable Railway servant Suitability whether an

1nd1v1dual or a group of Railway Servanis being determined by the

3 authorlty competent  to £ill the posts on the basis of the record

o ,of service and/or departmental tests if necessary. A senior

! Railway servant may be passed over only if he/she has béen

- declared unfit for holding the post in question. A declaration

of unfitness should ordinarily have been made sometime previous

to the time when the promotion of the Railway servant is being
considered.

(b) When, in filling of a non-selection post, a senior Railway
servant is paged over the authority making the promotion shall
‘record briefly the reason for such supersession."

‘% From this para 214 of IREM, it is clear that the department may
provide "on the basis of the record of service and/dr departmental
test" for promoting on 'non-selection basis'. In view of this Para
214 of the IREM only, the suitability test was conducted, in which the
applicant was declared 'failed', as we have stated above. Therefore,
even ,the above clarification also does not help the applicant. The
épplicant is claiming the pay scale at Rs. 4500-7000 by confusing
himself between ola Dresser Grade-l and new redes{gnated Dresser

Grade-1, and nothing more.
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For the above reasons, we do not find any merit in this

Lk R

)

éppﬁication. Accordingly, we pass the order as under:-

:é’ "Application is dismissed. But in the circumstances,

" ' (JUSTICE B.S. RAIKOTE)
' : Vice Chairman

without costs.”
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