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IN THE CEMIRAL ABMINISTRATIVE TRIBUNAL

JODHPUR BENCH,JODHPUR ,
OA Ho.225/99 Date of order s 18-5.-26vl

1. Lal €Chand s/o Shri Gulab Chand aged 29 years
Temp. Status Hazdoor, 375 COY ASC (Supply)
Type B, Bikaner r/o Vinoba Basti, Bikaner.

2. Budhu Pahen s/o Shri Robe Phahan aged 26 years
Temp. Status Mazdoor 375 COY ASC (Supply) Type

B Bikaher r/o Patel Hagar, Bikener.

>

oo APPLICANTS
- VER 5US
l. Union of India through the Secretary to the

Government, iHinistry of Defence, Raksha Bhawan.

Commanding Officer, 375 COY ASC (Supply) Type B
Bikaner.

oo+ KRESPORDERTS

Mr. Vijay Mehta, counsel for the gpplicant.

Mr. Vineet Hathur, counsel for the respondents.
i_( s

CCORALL

Hon'ble r. A.K. Misra, Judicial lember.

ton'ble Hr. A.P, Hsgrath, Administrative lember .

CRDER
(per Bon'ble Fr. A.P. Nagrath)

The applicants are serving casual labour, who were
granted temporary status vide order dated 10.2.26, under
the scheme called ¥Casual Labour (grant of temporary status

and regulations) scheme, 1993.% It appears that after



grant of temporery status, the applicants have been paid

their wages corresponding to pay scale of regular group-D
scale, Their grievances is that, they have not been paid

wages for the months of June and July, 1999, even though

they performed duty. Their apprehension is that the

department proposes to pay wages at daily rétes as appli-

cablé to the casual labour and they have filed this application
with the prayer that the respondents be directed to make

payment of the wages as temporary status employees for the

N 4

months of June and July, 1999 and to continue payment

/)‘ month by nonth as tenporary status enployees. |

2. The respondents have raised a preliminary objection

: tf; on the ground that the applicants have not exhausted

z‘;;;;‘*;i‘departmntal remedy available to them, so as to meet. the

Eeaquires-.rm-:on’t:s of Section 20(1l) of the Administrative Tribunals

t, 1985. Section 20(1) of the Act mandstes the Tribunal

not to ordinarily admit =n application unless it is satis=

fied that the spplicant had Zivalled of all the remedies

available to him under the relevant services rules as to

- redressal of grievances. The respondents have not placed
on record or krought to our notice, any service rules which
provide for a departmental remedy which the spplicants
could avail of against non-payment of correct wages. In
any case the respondents appeared t© have controvered this
content ion themgelves by making a stateient in para 4.3 of
the reply, that the muster rolls have been audited and
applicants paid wages at casual labour rates w.e.f. June,99
tp December, 99. This confirms the apprehension of the
applicants and the objection raised by the respondents
deserves 1;0 be rejected for this reason. The respondents
have raised further objection by filing an additional
affidavit that the respondents are an "Army Unit® and not

an industry and ambit of the Industrial Dispute éct, 1947
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’}‘*iy the employment exchange and as per the clarifications
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camnnot be appliéd to the respondents. We do not see the
purpose of this objection as the applicants have not made
any claim under the Industrial Dispute Act, but are claire
ing under the scheme of the department for grant of

temporary status.

3. By their written statement controverting opposing
the stand of the applicants, the ground taken by the
respondents is that, the sction of granting temporary
status té the applicants was an irregular action as the
scheme of 1993 for grant of temporary status was a one
time scheme and it closed with the confirment, of temporary
status to the casual labour who satisfied mecessary condie

tions, at the relevant tiwme. They have further taken a

"y plea that the names of the applicants were not sponsored

\
DR

. ; ssued by the Department of Personnel and Training vide

j}.
’/letter dated 12.7.19%94, they are not entitled to the benefit

of temporary status. While the respondents admit that
within the department steps have been taken to seek sanction
of the competent authority to regularise the serviges of

the applicamts, they also maintain that the applicants

are not entitled to any relief because of their having been
eényaged initially de hors the rules. An objection has been
taken by the comcerned Audit Officer on the ground that

the appoiﬁtment of the applicants is irregular and they are
not eligible for grant of temporary status‘anﬁ to be paid

at the rates applicable to temporary status employees.

4. Heard, the learned coungel for the parties and
pérused all the relevant documents relating to this scheme
Of grant of temporary status to casual labour and their

regularisation, as brought on record.

1.
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- learped counsel for the applicants submitted that
the respondents canmot challenge the temporary status as
already essigned to the applicents by calling it &s an
irregular action. The fact remains, he stated, the temporary
status has becn granted and the respondents are under duty
to pay correct wages to the applicants at the rates appli-

cable to temporary status emplgyees.

6o - While discussing the claims of the épplicants for
& conferment of temporary status or for regularisation, the
‘) — scheme as developed by the Central Govermwent for adoption
i by ver jous Ministr les/Departments of the Government and '
issued vide OA dated 10.9.93 provides the basis. Understanding
of the scheme by the respondents as projected before us |

\‘fx'

AT '\\‘wby the learned counsel for the respondents, is that this
A \‘“ '

i | R \applies to only such of the casual labour, Who Were engaged

1 ‘\ o mr:.or to introductien of the scheme and were in service on

. “,’"ﬂthe date of issue of the orders, provided they fulfil certain

corditions as laid down in para 4 of the&f;:ﬁhile the

regpondents admit thai‘: the applicants in the OA have been

conferred temporary status but the learned counsel for the

1& respondents stated that the department realised that this

\ action of gramting temporary status to the applicants was

not a correct as it was conforming to the conditions stipu-
lated in the scheme. He contended that the applicants had
been engaged de hors the rules as their names had not been
spongored by the enployirent exchange. To support this
contenticn, he referred to the clarifications issued by
DOPT vide letter Jated 12.7.94 on verious poimts raided
by various departments. It has been stated égainst S.No.l
that those not sponsored by the employment exchange are not
et itled to be granted tempoﬁary status. Learned counsel,
though, went on to add that while the department has made

mistake by granting temporary status to the applicants, it

i s
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has now recomiended their cases for approval of the competent

author ity.

T To reselve'this controversy, it 1s necessary in

our view to analyse the related provisions of the scheme,
ag interpreted by the learned counsel for the respondents
in support of the action of the departwment., Learned counsel
for the applicants however hgt;ressed that the question was
limited to only paying correct ?«:ages, ag he opined that

IS
the factum of temporary status settled, Omce the same has

'y
been granted already by the department. We would have
agreed with this view of the learned counsel for the appli.
cants but for the vary basic issues raised by the learned

counsel for the respondents and putting a question merk on

i @ ns and we consider it necessary to address ourselves
o
Dl

;
?"7?“’?6?/0 the interpretation putforth by the learned counsel for
v/

comprehensively with a fair and just understanding of the
schere of gramting teimporary status to the casual labour

and their regularisation.

ot

8. The first vital issue is that the scheme applies
only to those of the casgal labours, who were enged prior
t0 1.9.93 and were in service on 10.9.93. This has been
séaf:ed to emphasis that those, who are engaged.after this
date are not covered by the scheme and consequently cannot
claim any relief under it. Respondents also contend that
this is one time measure. We think this is not a correct
under standing of the scheme for the reasons as we discuss

hereafter . Any rules, povwers and administrative instructions

(@/ cesb
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have to be read and unierstood seo as to give a harmonious
construction with the objective proposed to be achieved.
Over emphasis on dates, which by themselves do not serve
a definite purpose, ¢an lead to erroneous interpretationse.
Background of this scheme of granting temporary status -
to casual labour and to further regulate their absorption
against regular vacancies is the result of frequent grievance
made by casual labowr, who were employed over long years
by the departments, but had no certain future. Even after
% serving for many years, they would remaix;kjc_a;xt’itled to any
JJ career advancement and to any pensionary dues, once their
enployment ceased. S0 long as departmental rules did not
provide for their absorption, the dourts could hardly help

RS them. In such a scenar io and unier directions from the

: _'Principal Bench of this Tribunal. The Central Government
f'::.evolved th:.s scheme s0 that employment of casual labour

does not continue to remain exploitative.0f course, some

3 /“ / departments of the government like the Railways, Postal

and Telecom had already introduced such schemes much ear lier,
This schewe was introduced in the year .1993 and all
departments of the Governmment except Railway & Pogtal and
Telecom, who already had thelr own schemes, were asked to

adopt the same.

9.. The respordents have also brought on record a brochure
on casual labour has issued by the DOPT. A perusal of this
brochure reveals that even though a complete ban had been
imposed by the Government on engaging staff on daily wages
vide G dated 20.8.1974, reiterated again on 27.5.77 various
Z*v’iinistries/bepartments have continued to engage casual

labour for diffsremnt reasons. It would appear that the
departments have continued to engage casual labour even

after such instructions if any prior sanction of any

ﬂ/‘ Q..?
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competent author ity or “Ministry of Finance is required,

it is for the departitental authorities to take necessary
steps towards that. If for any reasons the casual labour
have been engaged after coming into force of the scheme

and have been continued in employment for more than 240
days in a year (or 206 days in admn. office) . They cannot
be stated to be ineligible for the grant of temporary
status on the ground that the scheme was a one time measure.
Referring to the OH of 1993 itself, it nowhere states that
this scheme shall be called, "casual labour (grant of
temporary status and regulations) scheme, 1993%. This scheme
will come into force W.e.f. 1.9.1993. Simple :ieaning of
this is that this scheme has come into force on 1.9,93

and continues to be in force after that date. It is a
totally misplaced interpretation being given by the respon-

dents that it was a one time measure.

io., In our conaidered view, this would be rather a

N ZZ;‘(// perverse understanding of the scheme. After having intro-

. \ /”‘ duced a Wwell intentioned scheme, can its fruits be aénied
to those wio are brought in employment after 1.9.,93. aAre
they once again expected tO remain in limbo for years and

1..«{\ wait for the Governnent to Qeve lop yet another scheme for

them. This certainly canmnot be the case and the benefit

under the schewe alregiy in force should, in owr view,

get automatically extended to them once they fulfil nece-

ssary condit ions except of course the condition that they

should have been engaged prior to 1.9.93 and should have
been in service on 10.9.93. The import of this condition
has to appreciate and understood in the conmtext of the

per iod when the scheme was first introduced. No more signifi-

cance can be attached to these dates to deprive those of

the casual labow who are engaged after introduction of the

scheme and who are allowed to continue for 240 days in a

i
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ﬁrear. In the instapB case, the learned counsel for the
applicants stated that the aspplicanmts were engaged priorxr
to 1.9.93. But in view of what we have stated above and
the applicants' acceptance of grant of temporary status
ie. 10.9.1996, we do not consider it necessary to go inte

that aspect of the matter.

11. The next plea of the learned counsel for the

respondents was that the épplicants were engaged de hors

the rules as their names were not sponsored by the employ-

%\‘ ment exChaqge, which is a pecessary condition ag per

-+ clarificat ions provided vide letter dated 12.7,94. We are
unable to accept this plea for the twe iuportant reasons.
The schene itself does not progide for any condition to

suggest that it is essential for the candidates to have been

sponsored by the employment exchénge. What is mot envisaged

T Ty K‘.‘%t in the scheme cannot be transported by any clarification

Ve
N4

' e f& deserves to be rejected without further arguments. The

T

o s ./ second reason is that the Apex Court has very emphatically
* ;« declared that rignt of employment cannot be restricted
| only to those who are sponsored by the employment exchange
but all those who oifer themselves for employment have to
Y be considered alongwith the candidates spohsoreél by the
enp loyment exchange. In this view of the patter, we reject
ougright the contention of the respondents that appointment

of the applicants was de hors the rules.

12. | The learned counsel for the responmients had mentioned
before us that the departﬁent has laready undertaken
investigation to identify the functionaries who engaged the
applicants without proper sanction, as he contended that
after introduction of the scheme, the casual labour could
not be ergaged/corntinuved without proper sanction. Ik is
very much a desirable course of action for department to

take whatever steps it considers proper to hrving discipline

9 R
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aﬁbngst such functionaries who tend to exercise authority
which is actually not vested in them. But then we hasten
to add that such an action for intermal corrective measures
'can have no bearing on the workers like the applicants, who
came t0 be engaged by the departwent. It is not for then
to- knoW whether they were engaged with competemt sah'ct’i”cm;.»
or not. On this issue, we would like to refer to the decia
sion of the Full Bench of the Tribunal in the case of
Mahablr & Ors. Vs. U.0.I. & Ors.(2000(3)aTJ 1) decided
”? on 10.5.2000, in the Primcipal Bench. In that case the
-+ respondent department had taken a plea that those of the
casual labour, who had been engaged without prior approval
of the General Handger of the Railway could nét claim for
being re-engaged as their initial appoirrt‘&!ent was Without
the approval of the coupetent authority. It was observed
by the Tribunal in that case:-
"Casual labour heve no means of knowing whether
they were appdinted with the prior approval of
the General Hanager or not and they nave not been
put to notice in respect of circuler dated 3.1.198l.cese

It would be unjust & in any event ungquitable to
join the said circuler on them.®

o~ "32. Por the foregoing reasons, we hold that res-
pondents cannot take a plea that casual labour wio
have been engaged without obtaining the prior
_approval of the General Manager as laid down int he
relevant Rallway Board circular disentitles them
from claiming (&) above."

13, The respondents have submitted that they have paid
the vages tO the applicants from June, 1999 to December,
1999 6n'the daily rates as applicable to casual labour,in
view of the dispute in regérd to their being temporary
status employees. As we have discussed above, the factum

of their having acquiréd temporary status is beyond dispute.

1
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The scheme under para 5(i) provides for wages at daily
rates with reference to the minimum of the pay scale for
a correspondi;ng regular group-D official including DA,
RA and CCA. We do not find any justification for the
appiications to be paid at the daily rates of casuai
labour and their prayer for being paid at the rates as
applicable to temporary status employees is lisblé to be
accepted.

14. In view of the discussions as aforesaid, we allow
this Oh and direct the respondents to treat the applicants -
as temporary status enployees and to pay them wages
accordingly as per para S5(i) of the scheme for the period
from June 99 ormwards till,they ere in employment as

temporary status employees. Under the circumstances of

this case, the parties are left to bear their own costs.

(A.P. Wagrath) (A, K. Misra)
Admn. Hember Judl. HMember



