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TNATHE CENTRAL ADMINISTRATIVE TRIBUNAL
JODHPUR BENCH, JODHPUR.

AN

1. M.A. No. : 124/1998

2. 0.A. No. : 186/1998 Date of Order : 08.3.2000

Smt. Bharti Shakya W/o Shri Sanjay, By Caste Schedule Caste,

Aged about 35 years, R/o Qtr. No. L-260D Railway Work SHop

Colony, Jodhpur, presently working on the post of Clerk in the

office of Deputy Controller of Stores, Northern Railway,

Jodhpur. '
. . .Applicant.
Versus

1. Union of India through the General Manager, Northern
Railway, Baroda House, New Delhi.

2. Deputy Controller of Stores, Headquarters Office,
Northern Railway, Baroda House, New Delhi.

3. District Controller of Stores, Northern Railway, Jochpur.

4, Assistant Controller of Stores, Northern Railway,
Jodhpur.

. .Respondents.
Mr.S.K. Malik, counsel for the applicant.

Mr. S.S. Vyas, counsel for the respondénts.

CORAM :

Hon'ble Mr. A.K. Misra, Judicial Member.

Hon'ble Mr. Gopal Singh, Administrative Member.

PER HON"BLE MR. A.K. MISRA :

The applicant has moved this oA alongwith an application
for condoning the delay{/with the prayer that the impugned memo
of charge sheet dated 15.9.1993 Amnexure A/1 issued by
respondeﬁt No. 4, impugned’orders dated 5.2.1997 Annexure A/2
passed by respondent No. 3, dated 6.2.1997 Annexure A/3 passed

by respondent No. 4 and dated 2.6.1997 Annexure A/4 passed by

respondent No. 2 be declared illegal and be quashed. It is



. L

<

«

-2-

5:‘furthg£,pré§ed'bY;fhe applicant that respondents be directed to

pay arrears of pay and'allOWanceS‘to the applicant which have

" been deducted vide impugned orders ‘Annexures A/2 and A/3

respectively alongwith the interest at the rate of 18 per cent
: i
per annum.

N

2. - Notice of the OA and the MA was given to the respondents

who have filed their replies to the OA and the MA.

v

3. It is stated by the reéﬁondents that . the applicént had

~ taken .the law in her own hand and occupied the Railway Quarter

unauthorisedly by breakiné upon the lock of the said quarter and
illegally occupied the same without any orders of allotment.

The applicant was accordingly dealt with depértmentally and

| panel rent as per rules waé'ordered to be recover-ed from her

‘pay‘and.that is how the deductions from theé salary were made.

It is also stated by the respondents" that the applicant is not

/

entitled to any relief whatsoever.

4. In order to understand the controversy in hand, it would
. \ .

.be necessary to mention few facts in brief. The applicant was

promoted to the post of Senior Clerk with?effebt from 22.8.1990
in the pay scale of: 1200-2040/~ after due selection.

Thereafter, the applicant as per her own allegation occupied

,quarter No. L-260D which was 1lving vaéant, and aé per the

allegations of the respondents by breaking aopen the lock of the

.said guarter illegaily.: The applicant was served with a charge

i ’ K 1
sheet_Annexure A/l in which it is stated that she as a. Senior

Clerk committed serious mis~conduct by way of occupyihg Railway

Quarter No. L-260D located in Workshop Colony unauthorisedly and

thus failed to maintain absolute integrity and acted in a manner

‘unbeéoming of Railway Serﬁant and thereby coriravened rule No. 3

..3.
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1 (1). (1) and (iii) of the Railway Service Conduct Rules. The

disciplinary. authority nominated an inquiry officer who after.
completion 6f'.inquiry submitted his report. Acting on the

report of the inquiry officer, the disciplinary authority passed

‘impugned punishment order Annexure A/2. Thereafter, the

applicant challenged the finding of the disciplinary authority
by filing an appeal which  was disposed of by the appellate
N ‘ -
authority vide its order dated 02.6.1997 Annexure ‘A/4. The
l ‘ i . ’/

punishment awarded by the disciplinary authority reads as
follows :-

"Reduction to the post of Junior Clerk grade 950-1500/-
(RPS) at the fixed pay of Rs. 950/- per month for the period of
five years with cummulative effect with effect from 06.02.1997.
2. She will draw the present basic of Rs. 1380/- per month
after completion of five years alongwith permissible annual
increments. ’ :
3. Her seniorityﬂwill be fixed in the cadre of Sr. Clerk
(Rs. 1200-2040) accordingly at that time."
In the same order it is mentioned that "if she vacates the said
unauthorisedly occupied quarter in question within a period of
two months, het current status of pay and seniority will be
restored."
5. The applicant has challenged the impugned punishment
order on many grounds i.e. the punishment order has been passed
by an authority who is not the disciplinary’ authority, the

applicant was not provided with necessary documents which were

essential for her defence and was also not provided with the

.defence helper, no witnesses as listed in the charge-sheet were

examined by the department, copy of the .inquiry, report was not
supplied to the applicant before the order imposing the penalty
was passed against her, the orders passed by the'appellate

aﬁthority is a non speaking order and is a result of non-

application of mind, the applicant has been reduced in rank and

her pay has also been. reduced and thus, she has been punished
L] .4.
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'twice for - the allégéd act -of ‘misconduct, the puﬁishmént order is
disbroportionate to the alleged misconduct and the conduct of the

applicant in occupying the government accommodation does not
amount to misconduct yet the same has been treated as misconduct
and, therefore, the order passed by the_ authorities is liable to

be set aside on the grounds as mentiocned above.

b

6.  We have heard the learned counsellfér the parties and have

gone throﬁgh the case file.

l 7. Firét of all it was argued by the lea;ned counsel for the
responaents that the application of the appliqént( is highly
belated and deserves to be rejected on this count alone. No

cogent and convincing reasons bave been‘ mentioned in the

Miscellaneocus Application which may enable the Tribunal to. treat

the OA in time. In reply thereof, it was argued by the learned

counselifor the applicant that the case is not highly time barred,
the appiicant’gouid not. manage the reguisite finance for fighting
out the case. Moreovér, the departmental inquiry case is full of
illegalities and irregﬁlarities which amount to illegalitieé. The
case is otherwiée'meritorious for interference by the Tribunal

and, therefore, the same can not be thrown away on the ground of

. limitation.

8. We have considered thé fiyal contentions. In our view, the
depértmentai inquiry case suffers froﬁ'more than one illegalities
and the.cése is otherwise mefitopiéus. In our opinidﬂ the same
deéérves to be discussed in detail. Therefore, the case can not
be dismissed éimply becausehthe.OA was filed with a delay of few
weeks., In this case the appellate éuthority passed order on 2nd
June, 1997 upholding the puniéhment. This order‘was challeng&ed by

the applicant vide OA dated 24th July, 1998. 'She would have

challenged the official order of the appellate authority within

osD.
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one year. Instead of' doing so she has challenged the order after

about 7 weeks of the statutory limitation which in the given
circumstances can not be treated as much belated. Therefore, the

contention of the learned counsel for the respondents is rejected.

" The delay in presenting the OA deserves to be condoned.

9. The MA étands accepted accordingly. The application of the

applicant is now dealtwith on merits as per following discussion.’

10, We have considered the rival arguments of the learned
counsel for the parties which they developed as per the pleadings.

In this case; we find that the disciplinary authority, before

passing the punishment order, did not deliver to the applicant the

inquiry_repprt which was considered by him. It is also noted that

e

defence .helper was not provided to the applicant as required by,

the Rules. By not providing the defence helper to the applicant,
prejudice has been caused to her and she has not been able to
defend: the case properly. No ldoubt, the  applicawl:: was

delivered the copies of the documents as relied on by the

department, therefore, the prayer of the applicant to provide

copies of the demanded documents should have been disposed of as
per the Rules but it appears that the Enquiry Officer did not do
the needful in this regard. Sometimes it so happens that in order

to prolong the proceedings, copies of irrelevant documents are

demanded‘by the.delinquent. To meet oﬁq this situation reasoned

and speaking order should be passed deciding the relevancy of the
claimed documents as per Rules or an opportunity should be

provided to the delinquent to inspect the demanded documents so

that after termination of such proceedings such objections are not

raised. It is alsc seen i from: i the pilinishiment” ‘otder:

~that the applicant has been punished by

reduction of rank and at the same time her pay has also
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/ brought down to Rs. 950/-.. In our opinion, this amounts to

" double jeopardy as these two penalties are quite different to

gach other. Penalties No. 5 and 6 as mentioned under the heading .
Major Penalties are separate penalties and in our opinion, while
holding the applicant guilty of charges only one pentlty should

have been awarded to the applicant whereasshe: has been awarded
/
with two penalties i.e. reduction to the lower grade and herr

pay has also been reduced equal to that of lower grade.

18] All the foregoiﬂg lapses which we have described amcunt
to illegalities and in our opinion, ha&e caused great prejudice
to theAapplicaﬁt relating to the»disciplinar? case” which was
dealtwith against her.

12. In view of the aEOve finding,\itkwould ke of no use to
discuss in detail and deal with other objections which the
applicént has raised in‘the OCA rélating to'the.punishment having
been - passed by fhe incompetent officer, appellate order being
non—speakingicrder and puﬁishment 6rder being dis proportionate.
At this stage, we would alsc not like to discuss whether
unautheorisedly occupying the Railway quarter by the delinguent
amounts to misconduct or not because it may affect the merits of

the case one way or .the other. Therefore, this question still

remains to be decided by the disciplinary authority.

13. In view of the above discussion, we are of the opinion
that the impugned orders Annexure A/2, A/3 and A/4 deserve to be

quashed and the matter deserves to be remanded to the

~disciplinary authority for proceeding with the case against the

applicant strictly in terms of the rule and procedure from the

stage of disposing of the applicant's application for providing
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her copiés of demanded documents etc. as per rules.
14, Before we conclude, we observe with pain that the applicant

had occupied government . quarter . by breaking open the lock or

otherwise yet no action has been taken by the dJdepartmental

“authorities to evict. the applicant from such illegally occupied

Railway quarter. It appears that the departmental authorities are
giving a tacit consent to the applicant for continuation of her
illegal occupation of the government quarter. In our opinion,

such action of occupying government property by force and without

~any lawful -authority by such applicants creates bad example and

wfong precedent which can be convenientlj followed bf others and
such instanceé can be cited as an exgmple to support their ill-
deeds. Thérefore, in our opinion, while the department may proceed
against the-applicant for tﬁeualleged misconduct departmentally it
'ié not éébarréd from taking action to evict the applicant from her
alleged illegal occupatioﬁ of the quarter. This is nobody's case
that the applicant- has rbeen allotted the accommédation in
‘question. We also do not find anything on record to shcw_thaf
the applicant has Been made to pay damage rent for hér alleged
illegal occupation,relating to the querter in question. We may
ag;in cbserve that peﬁdency of departmental action in the shapé of
disciplinary action does not debar the departmental authorities
from levying and recovering ffom such personsArent, panel rent,
damage rent, market value rent etc. as per Rules. Itlshould be
néted that offering to pay damage rent of'the market Value\rent
‘doeé not entitle such person to continue in.possession of the
govérnment guarter grabbed illegally as such. TIllegal occupation
is a continuing wrong and,.therefore, for continuing wfong, action
has to be taken. Payment of rent does not absolve such cccupant
from 1iability of 'eviction. Therefore, 'apprOpriate action be
taken by the departmental authorities as discussed aﬁqve‘in oréer

to avoid further mounting of liability of damage rent on and

récovery thereof from the applicant.
| | ...8.
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15 \‘In v‘i'ew‘-' of -the aboﬁre discussion, the ,OA deserves to be
accepted- and is hefeb? aqcepted. . The impugned order datéd .

' 05.271997 Annexure A/2 passéd by respondent No. 3, dafed 06.2.1997

Annexuré A/3 passed by respondent ﬁo.;_4 and dated 02.6.1997

" Annexure A/4 passed by respondent No. 2 are-hefeby quashed and set.

asiée. Tﬁe case is remanded back to the fbiséi;§§:§§;§i:with'é

‘fg‘ éirectioh to inguire into and dispgse oﬁ the matter as-per rules

from the stagé of considefing‘.the applicant's prayer of sgpplying

the demanded documents and decide the same as provided in the law.

16. The depaftmehtal‘authoritiés are given six months time to
complete the inguiry. Needless to sayfthét if the appliééht.does
‘ndf_ cooperate with thé inquiry be her non participation or
f integtionally delays ' the inquiry tben she will have to thank

heréelf in the mattef. ihe departmental authqrity should also see

that the inquiry. is completed within.the afofesaid time. The -

parties are left to bear their own costs.
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(GOPAL "SINGH)' : : (A.K. MISRA)
MEMBER (A) , ) S 'MEMBER (J)
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