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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL, JODHPUR BENCH, JODHPUR. 

O.A. No.l6/1998 Date of Order: 16-10.1998 

Jagdish Chandra Mathur s/o Shri Sanop Chand, r/o ll/G 95 
Chopasani Housing Board, Jodhpur, at present employed on the 
post of Asst. Personnel Officer, DRM Office, Jodhpur. 

Applicant 

VERSUS 

1. Union of India through General Manager, Northern 
Railway, Baroda House, New Delhi. 

2. Divisional Railway Manager, Northern Railway, Jodhpur 
Division, Jodhpur. 

. .. Respondents 

Mr. J.K. Kaushik, Counsel for the applicant. 

Mr. R.K. Soni, Counsel for the respondents. 

--CORAM: 

Ho~tble Mr. A.K. Misra, Judicial Member 

Hon~ble Mr. Gopal Singh, Administrative Member 

0 R D E R 

Hon'ble Mr. Gopal Singh 

,. 

/ Applicant, Jagdish Chandra Mathur, has filed this 

application under Section 19 of the Administrative Tribunals 

Act, 1985, praying for setting aside the impugned orders dated 

6.9.1996 (Annx. A/1), dated 4.4.1997 (Annx. A/2) and dated 

28.4.1997 (Annx. A/4) denying the arrears ,of actual payment to 

the applicant from 12.10.1994 to 26.11.1995 as also for issuing 

a direction to the respondents to arrange actual payment of the 

arrears for the said period alongwith interest at market rate. 
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2. Applicant's case is that he was initially appointed as 

Clerk on 13.12.1973 and was finally promoted as Office 

Superintendent on 1.8.1995. The applicant had partic1pated in 

the Limited Departmental Competitive Examination for the post of 

Assistant Personnel Officer (for short, APO) in terms of the 

respondents letter dated 14.7.1993 and had qualified in the 

written test but could not appear in the viva voce test held on 

26.9.1994 as he was hospitalised. On a representation from the 

applicant the case for conducting the supplementary test for the 

applicant was taken up with the higher authorities but the same 

was rejected. The applicant had approached this Tribunal 

earlier vide O.A. No.390/95. This Tribunal vide its interim 

- ~ -- qrder dated 13.9.1995 in the above mentioned 0 .A. had directed 

' 

-
t~~ respondents to hold a su~plementary viva voce test for the 

applicant~ The respondents held such a test and the applicant 

" was~-declared successful and his name was placed in the panel for 
- -----

,promotion to the post of APO. He has already been promoted as 

APO at Bikaner. The O.A. No.390/95 was finally decided on 

23.1.1996 with the following observations: 

\ 

····~ 
·! ' 

I 

"In view of the reasons given herein above, the 
holding of the supplemmentary viva voce test as 
per the interim direction of this Tribunal was 
justified and the O.A. is, therefore, allowed 
accordingly. The applicant shall be entitled 
to all consequential benefits. No order as to 
costs." 

On a representation by the applicant dated 10.6 .199 6 claiming 

pay fixation and arreas of pay from 28.9.1994, the date from 

which his next junior was promoted, the respondents issued 

orders for proforma fixation w.e.f. 12.10.1994 and the arrears 

if any from th~ date of actual taking over the charge as APO 

vide their letter dated 29.8.1996/6.9.1996 (Annx. A/1) and the 

G_._jt-4r£-f 
f .-- I > ' 
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representation of the applicant was rejected. Feeling aggrieved 

by this action of the respondents, the applicant has approached 

this Tribunal through this O.A. 

3 . Notices were issued to the respondents and they have 

filed their r~ply. 

4.We have heard the lerned counsel for the parties and perused 

the record of the case carefully. 

5 • In its order dated 23.1.1996 this Tribunal had ordered 

that the applicant shall be entitled to all consequential 

benefits. The only question to be decided in this case is 

whether the applicant is entitled to promotion to the post of 

AP~ from the date his junior has been promoted and consequential 

p~y fixation benefits from that date or not. The learned 

counsel for the respondents have cited para 228 of IREM Vol.-I 

as also Railway Boards' Circular No. E(NG)63PM1/92 dated 

15/17.9.1964 in support of their contention. It has been laid 

down in para 228 of IREM Vol. -I that "the staff who have lost 

p~omotion on account of administrative error should on promotion 

b~; assigned correct seniority vis-a-vis their juniors already 
:~ 

pibmoted, irrespective of the date of promotion. Pay in the 
~· ;?/~'1 

.·.<,;~~'1:..'1~.:.,:-... •: ·~:·:.:.f~igher may grade may be fixed performa at the proper time. The 

enhanced pay may be allowed from , the actua1 date. of 

promotion. No arrears on this account' shall be payable as he 

did not actually shoulder the duties and responsibilities of the 

higher post". Railway Boards' Circular mentioned above also 

stipulates that the enhanced pay be allowed from the date of 

actual promotion and that no arrears on this account be payable 
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as he did not actually shoulder the duties and responsibilities 

of the higher grade post. 

6 . Railway Boards 1 Circular mentioned above came under 

scrutiny before the Ernakullam Bench of the CAT in the case of 

P. Tyagrajan and others Vs Union of India and others - (1992) 19 
.··. 
~c 

ATC 839 and the following provisions in the Railway Boards 1 

Circular dated 15/17.9.1964 were set aside: 

·~o arrears on this account shall be payable as 
he did not actually shoulder the duties and 
responsibilities of the higher grade post." 

. to 
\~. and it was held that the applicants are entitled~rr~ars of ~ay 

. ..._ -- "",.,.. ,_!' 

on the basis of their :.promotion= :£rcmi. . ·the retitos-pecti ve-

It has already been held by this 
-

Tri-J:Sunal in : its:c: order dated 23.1.1996 that holding of the· 

sup~lementary test as per the interim direction of this Tribunal 

was justified and the applicant shall be entitled to all 

consequential. benefits. 

7. In the circumstances, we are of the view that the 

applic~nt is entitled to arrear of pay fixation from the date he 

was given proforma promotion. 

' 
8. In the result, the O.A. is allowed with the 

observations that the applicant is entitled to arrears of his 

pay fixation on his promotion to the post of APO from 

12.10.1994, the date when his junior was promoted. This order 

should be complied with within a period of three months from the 

date of issue of this order. 

lMat:or"/ 

No order as to costs. 

~ t(t"l/1~ i I <11 q~ 
(A.K. Misra) 

Judicial Member 
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IN THE CENTRAL ADMINISTRATIVE 

ADDITIONAL BENCH JdDHPUR 

(..:lppl .ic.:"'.'<ticJn 

Jagdish Chandra Mathur son of Shri Sanop Chandji, aged 

about 44 years , resident·of 11/G 95 Chopasani Housing 

Board Jodhpur , at present employed on the . post of 

Asst. Personnel Officer D.R M Office Jodhpur. 

·I 
.!.. ~; Union of India through General Manager 

Railway , Baroda.House • 1\!G:<!,"-) Dt.i)lh.i. .. . ' 

2. Divisional Railway Manager 

Jodhpur Division,. Jodhpur. 
} . 

1. Particulars of or~er against which this O.A. is 

Annex No. Order No. and Date 

A/1 No.729E/2013/EIE Dt.6.9.96 

729E/2014/EIE·Dt. 4.2.97 ·-!:JO ..... 

·-do-

~ubject in brief: Performa Fixat~on of Payg 

Payment of Arrears 

Further the rule 228 IREM ( earlier known as 

on this account shall be payable as he did not actually 

' 
:t 

------------------- _,,; ··-·- ---- -- -·"-'----- -------- --
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The applicant declares that the subject 

matter of the order against which he wants redressal is 

v~ith.iFI tht~ jur-iscl:.\.ctiol"i o'f tt-·1te Hon''blt'? Tr-ibun;;Al. 

The applicant further declares that the 

application of the humble applicant is 0ithin the 

limitation period as prescribed in Section 21 of the 

Administrative Tribunal Act 1985 • 

Cfr· i~J :Lna.l App l :i..c.;,:\ tic:m 

applicant most respectively showeth as under=-

(1) That so far relevant to this original application, 

the, applicant was initially appointed to the post 

further promotion as ~er the channel c~ promotion and 

became Office Supdt. on dated 1.8:95 . He has been 

discharging his duties satisfactorily and efficiently 

\ ) 
\ -..._. 

\. '/ 
~ 

~~~ ) 

::i";:·:r~ i=i.Tft:; 1::')-;.:c.i·,_':
1

_ ,)~1 "l v·d.th c:J.e.,3.n v .. ·::-::·ccn· .. ds .. Pd: pt'""•::0i::;f,mt he :!..·;:,; po·:::;b2d .:::;.t .. JocH:·q::;!.n-. 
·,,... ---· ?'Tl;:-r·- c'-... 'f'i ..~ . 1 
·~t.··1 "- ''''·~·; ,,_,v;T/ 1•!"1:! t.v t!'"' j . , 

That t~e a selection 

L .. DCE:: quota was,organised 

for the post of APO under 30% 

vide let.t.r;:.::l·-'dc.o.t.ed" :.l.4o7.9~~: • .£.____ 

..:::A;Y~'fhl:i~ ii:\pp_I:i.cant !.J.).:::;.s '·fu.J.J.y eligibJ.~:~ <:':i.nd ;·va~s 

to appea~ in the written test in which he qualified. to 

for appearing in the viva voce vide letter dated 

(3). That the applicant fell seriously ill on 1.9.94 

and was ~dmitted in Railway Hospital Jodhpur. He could 

.••'j 

..!::. 
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C .'L \/ :t ~::; .'L C1 n i:!\ . authorities took up,the matter with higher 

_authorised fer conducting a supplementary test but of 

no avail. The panel of th~ee candidates was promulgated 

vide letter dated 7.11.94. 

' 
( 4) • That the applicant had no option except -E:tp-

preach this Hon~ble Tribunal vide 0 A No 390/95. An ad 

interim order was passed.on dated 13.9.95. A copy of 

is filed herewith and marked as.Annexure {:)/6. 

allowed to appear in viva ~oce test. The ~J.:i:J.S 

allowed with all consequehtial benefits vide Judgemen~ 

I L " •• :':'.--~_-:. • .·•_ ·,, ~--· i'~.) I_ ' .. • - I 'I . I . I I 'I c~. l ~ ~ copy oT.same 1s TlLed 1erew1~~ ana 

marked as Annexure A/7. 

(5). That the applicant was empanelled vide order dt. 

17.10~95 but his result was said to be provisional and 

subject to the out come of OA. A copy of same is filed 

herewith and marked as Annexure A/8. He was also pre-

meted to the post of A P 0 vide letter 17.11.95 and 

posted at Bikaner. A copy of same is filed herewith and 

marked as Annexure A/9. His promotion has also been 
' 

regularised w.e.f. 17.11.95 vide dated July 96. A copy 

Th-:::1. t 21.pp 1 ic.::1.n t:. dt .. 

pay fixation from dafed 28.9.94 from which appli···--

Lal was promoted. A co P'r' 

marked as An~exure 

However, the Ist respondent issued orders for performa 

fixation w.e.f. 12.10.94 and arrears if any from the 

date of actual taking over charge as APO. A copy of 

same is filed here~ith and marked as Annexure A/1. He 

E•. p p i'" j_ ~:; F:~ d Ist respondent vide .J J. 
'..J t. n 



that' the delay in his pr6motion ~as not due to his 

fault and thus he ought to have been paid the arrears 

also. A copy of same is filed herewith and marked as 

That. his representation has been rejected vide 

letter dt. 4.2.97 taking the shield of para 228 IREM. A 

copy of same is filed herewith and marked as Annexure 

Para 228 o~ IREM to the extent of 'no arrears 

\::;h<::d.l b\o-: p~":'t'/a.bl•:e" is ur·idEH'" ch.i\ll<:~n(J<;:> in t.h:!..·;;;; 
I 

extract of A copy of same.is filed herewith and 

.?\. ;··:r 
nt• ·.-: u The matter was further reminded 

the same has been ~gain turned down vide letter dt. 

7.4.97. A copy of same is filed herewith and marked as 

Annexure A/4. The applicant is faced with humiliation 

and frustration and his service career is going to be 

jeopardised for none of his faults. 

5. GROUNDS OF THE APPLICATION :-

The Application of humble applicant ~s 

\Jn the fc:JIJ.n~;jirig "\''ii' ... n,.,,: .. + othet··· ~£ • .... 1 :.:~;::) .... 

(A) Because in the first instance it is submitted that 

the circular of the.Railway Board dt. 

'!' '-' r-· fA d ... , I'' ; ·i - ' J .. ~- ... , t· I"' p ·I' ·i .t.. ..... .. .. io .. nt:~ ·1 ~'". , /., .. I 1 q t.. 1 1~.:: .. 1e l.: .. , ,, .. < .. _:~" u a . 
\ 

l'"(·?.~:;t.tl t cl'i' n:::,t:r-os;ps~cti.\'E'!- pl'"CJmotion .i.s highly t.mn:=i::H;;Dn--

cles 14 and 16 of constitution of India. 

take has been committed by the Department in not-ac-

cording promotion to an employee wifhin time and ul-

- -
timately when the mistake is rectified, then the em-

ployee has to b~ ~laced in a position as if he has 

promoted within time. But by the impugned circular the 

mistake committed by the department-is sought 

--- _'::,. __ - . ) .. -

~ .. , .. , 
\ .. · .. ,t 

' \.\ \ ·-1'\.. 
~ 
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Rule 228 !REM is therefore 

highly_ unreasonable and deserves to be struck down, 

violative of Art 14 and 16 of Constitution of India. 

(B). Because the impugned circular and rule 228 IREM 

to the employee are allowed to be promoted on account 

of the mistake of ~he department and they are. being 

of . the salary in the event of rectification of the 

Thus· the premium is put on the mistake con~ 

mitted by the department;thereby placing he senior in 

disadvantageous position without any fault on his part. 

Thus the impugned circular and Rule 228 IREM is a case 

of hostile discriminatinn being practiced 

similarly situated persons, and is therefore violative 

of Articles 14 and 16 of Constitution of India. 

I 

(C). Because the impugned circular and Rule 228 IREM 

is arbitrary as well. There is no reasonable nexus and 

purpose being this circular, and rule 228 IREM But the 

ciicular and ~ule 228 IREM on the other hand ·places 

(o/1 (''"'' ~- I ;t.~ J " 
' i 

---·· -.(.-_,_j l!J 

the circular is therefore highlV arbitrary 

violative of Art.14 and 16 of Constitutioh 

Because the case of applicant ha~ been k.E'i.•p:t pElnd····· 

just on the .vague and tl~msy a reasons. His j un :Lcji"" 

is already allowed due fixation. The impugned orders 

to the extent of denying the actual payment of arrear 

for the period the applicant was prevented to perfoma 

hi~ duties on the promotional post , is not sustainable 

\ 
I 
~ 
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~. 
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in law and they deserve to be quashed to that extent. 

(E) Because this application is systainable on many 

urge at the time of admission/hearinq of this case. 

6 DETAILS OF REMEDIES EXHAUSTED ;-

The applic~nt has already exhausted all the 

remedies available under service rules. He does not 

have any tither equally efficacious, speedy and adequate 

remedy except to invoRe the jurisdiction of this Hen'-

!::ill:!~ Tr-ibu.n<::\1. 

7. MATTERS NOT PREVIOUSLY FILED OR PENDING WITH ANY 

Except the c~ses mentioned in para 4(4) 

above , The applicant further declares that he had not 

previously file· any application ,writ petitioner suit . 

. regarding the matter in respect of which this applica-

tion is made before any court o~ law or any other 

authority or any other Bench of the Tribunal and ncr 

, any such application, writ petition or suit is pending 

Cl'f' the ·f a.c t~Ei- .::tnrJ 9i"'Cl\..tnds; 

:::"' ,. ·{ ·- , c::..-· r. . 
1· j--!..!11 ..... ....1 in para 4 and 5, above the applicant prays ·f C'l!'" 

the 'following reliefs :-

(i) That the para' 228 of IREM ( Annexure A/3) framed by 

account shall be payable ~s he did not actually should-

er the duties and responsibilities on the higher 

'. ·-·- __ .. _ 

r 
\ \ 

: . ../ 
·, \ 

... 
r 
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may be stuck down to that extent. 

' 
(ii). that the impugned orders dated 6.9.96,Annexure 

A/1 orde~ dated 4.2.97 Annexure A/2 and order dated 

actual payment to the applicant for the period from 

12.10.94 ~c 26.11.95~ may be declared illegal and the 

same may ·be quashed and the respondents directed to 

make the actual payment' of arrea~s for the said period 

in cash along with interest at market ·rate. 

(iii) That any ether direction , reliefs or orders may 

dee~ed just and proper under the facts and circumstanc-

es of this case. 

(iv) That the cost of this application may be awarded. 

9 INTERIM ORDER IF PRAYED FOR ;- NIL 

10 This application is b~ing filed through his counsel. 

.i\.T . .Ju 11 PARTICULARS OF IPO SUBMiTTED TOWARDS FEES . 

Issued by ahd payable at: Jodhpur 

12 List of Enclosures=- As per index to this 0 A. 

HUMBLE APPLICANt THROUGH HIS COUNSEL 

J K KAUSHIK/BK KAYAMKHANI, ADVOCATES 

2, VIDYA RARK ,JODHPUR (PH~622861) 

"'r 
l 

- -:::..:._::- ~~ ---·--·-- .. ---- ,_ --
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•· 
I Jagdish Chandra Mathur son of Shri Sanop Chandji, 

aged about 4~ ~ears ' 
re~ident.of 11/G 95 Chopasani 

Housing Board Jodhpur at.present employed on the post 

of Asst. Personnel Officer D.R M Office Jodhpur. do 

hereby verify the contents of para 1 'to 4 and 6 to 12 

as true and correct to my personal knowledge and para 5 

and its sub-para ,believe to be true on legal advice 

and nothing material has ~een concealed or suppressed. 

SIGNATURE OF APPLICANT 
·,· 

"'-r / . 
C, · ···· ,.., rll''"'"' A., ·l· h• · t··· '; ~ i ·:.::1.1 ~ ... .:::.. ' i·: . .= •• ,_ ~ t• ... 1• l 

.A 

··' 


