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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL

JODHPUR BENCH JODHPUR.
OA No.126/98 | Date of Order:z T [q[xcwi

Prem Kumar son of Shri S. Narainan, aged about 39 years,

resident of Qtr. No.153/1 MES Colony, Sikargarh, Jodhpur,

at present employed on the post of LDC in the office of

CWE (AF), Jodhpur. |

" . IOUOQAE’PLIQXNT
VERSUS

1. " Union of India through Secretary to the Government

of India, Ministry of Defence, Raksha Bhawan,

New Delhi.

2. Chief &ngineer, Soythern Command, Pune-411001.

3. Chief &ngineer, Jaipur Zone, Bani Park, Power Hoyse
Road, Jaipur.

4, Shri K Soman Pillai, LDC, ‘

Office of G,B8. Trivendram.(AF)

Shri Jayachandram (MES-186312), LDC,

Office of Chief Enginecr, chhin, Keresla.

Shri S.L. Ruypera (MES-192698). LDC.

Office of CdB, Bani Park, Power House Road, Jaipur.’

Shri Ashok Kymar Tank (117283), LDC,
Office of the Chief Engineer Jaipur Zone, Bani Park,
Power House Road, Jaipur. '

eee.  RESPONDENTS.

Mr. J.K. Kaushik, counsel for the applicant.

Mr. S.K. Nanda, counsel for the respondents 1 to 3.
None present for respondents No.4 to 7.

CORAM

Hon'ble Mr. A.K. Misra, Judicial Member.
Hon'ble Mr. A.P. Nagrath, Administrative Member.

ORDER
(per Hon'ble Mr. A.P. Nagrath)

fhis application has be=n filed under Section 19 of

of Administrative Tribunals Act, 1985 with a prayer for
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following reliefs:-

(i) That the respondents may be directed to assign due
seniority tq the applicant above the respondents
No.4 to 7, as per his merit position in the LDC
panel of the year 1983, in accordance with the
order dated 23.12.78 Annexure A/8, and allow all
consequential benefits including consideration of
promotion to the post of UDC.

(ii) That any other direction, or orders may be passed
Y ' in favour of the applicant which may be deemed just
and proper under the facts and circumstances of
this case in the interest of justice.

(iii) That the cost of this application may be awarded.

2. Facts of the case, as per the applicant, are that
he was recruited alongwith others in 1983 and his name

was sponsared thfough Employment Bxchang=. The selection
was held on 23.5.83 and he was placed in a higher position
in the order of merit as compared to private respondenég
No.4 to 7. He has stated that the respondents are trecating

him as junior to the private respondents because of the

date of his joining duty. In his case the delay was caused
by the regpondents in seeking age relaxation in favour of
‘E‘ the applicant which according to the applicant was not
necessary. He was offered appointment only.in 1987 and
he joined on 4.2.1987 while the private respondents joined
in 1984 and 1985. The applicant submits that he had no
occcasion to know abouyt the seniority as: no seniority list
¢ ‘ was . ever published. Howevar, he has come to know that a
DPC is going to be held for considering the- further promo-
tion to the post of UDC. while respondents No.4 to 7 who
are junior to the applicant are being considered as per
seniority reckoned on the basis of joining the department.
H@ is not being considered as the merit list prepared at

the time of recruitment is being ignored.
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3. The short controversy involved in this case is
whether the seniority is to be reckoned from the date of

joining service after being selected or order of merit at

the time of recruitment shall govern the seniority.

4, The respondents in their reply have raised a
preliminary objection on the ground that this OA has been
filed on 19.9.1998 while the caSué of action arose only
in June, 1983 when the select paneiiwas formed. The
appllcant has accepted his appointment cffered /Eim vide
letter dated 31.1.1987 and he joined his duty on 4.2.1987.

S0, the respondsants contend that this OA is barred by

limitation.

5. On merits, the respondents have stated that a

select list of 87 candidates was framed aﬁd the applicant's
name was at Serial No.1l of the merit list. However, the
applicant could not be coffered appointment in'83/§;;zxﬂi

the reason that when the selection result was approved in
June, 1983, ithe apyplicant had become overaged and his case
was liable to be rejected. Since his name appeared in the
merit list, the case was processadfor obtaining age
reiaxation from the competent authbrity. The respondents
assert that the applicant has been assigned correct éQniorit
in tems of letter dated 9.8.1983 (Annexure R/1) vwhich
gﬁates.Tnm;whereeVer specific provisicns have not been

made in thé recruitment rulegﬁ the crucial date for deter-
mining age limit will be the actual date of assumpticn of
duties. Since, the appliicant joined on 4.2.87, the seniocrity

assigned to him has been stated toc be correct.

6. We do not find any force or raticnale in the plea
taken by the respondents both on limitation and also on
merits. There is no document to prove that after recryit-

ment and appointment of the applicant, any seniority list
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has been issued by the department. When the case was heard,
the learned counsel for the respondents was given opportu-
nity to submit seniority list, if at all published relating
to the cadre in guestion between 1985 to 198%2;§1ating to
the appointment of the applicant and his contempraries.
A period of 3 weeks was given for the purpose but no such
sehiority list has been filéd by the learned counsel on
behalf of the respondents. Since, no seniority list has
‘xéfi been published so far, the applicant had no occasion to
agitate against the same. We, therefores, reject the conten-
tion of the respondents ihat the case is barred by limi-

tation.

7. On merits, we find no rationale in the arguments
advanced by the respondents that the crucial date for
determining the age limit will be the actual date of
assumption of duties. The date for the purpose of reckuning
the age limit is specified in the notification when the
apélications are invited for recruitment. The age is also

indicated in the notice sent to the Employment Exchange

by which date the applications are required to be ssnt to
the department. The date of joining is an event which,very
\‘Ef\ oftgn!can be beyond the cOnt;ol of the person and any

‘ substantive right cannot be based on such a date and any
action denying any rigbt on the plea that on the date of
joining, the applicaﬁt is overaged, in our considered v;ew
is totally arbitrary and not sustainable in law. It is not
the case of the respondents that on the date Rf by which
the application was to be received from the Employment
Bxchange, he was overaged. In fact, the matter stood..clari-
fied Xk vide department's letter dated 14.9.78 in reply. -
to Chief Engineer's letter dated 28.8.78(Annexure A/8).
In this letter the prgposition méde by the Chief Engineer

that seniority of the individuals should be fixed on the

I



75

-5 ~

basis of merit list irrespective of the date of joining
was confimmed by the Chief Engineer. While doing so,
reference was made to Ministry of Defence, G4 No.10(1)60/

D{Appts) dated 11.3.65.

PR,

8, The learned counsel for the applicant had placed
reliance on the judgment of this Tribunal in OA No.418/94
decided on 19.3.98. By which the respondents were directed
to prepare the entire seniority list as per the merit list
drawn by the recruitment board. While céming to this
cénclusiOn, the Tribuynal had also réferreé to the earlier
decision dated 12.8.93 in OA N0.529/90. The relevant por-
tion Oof the order dated 12.8.93 as quoted in the decision

in OA No.418/94 s estractédbelows-

“"The learned counsel for the applicant has also
invited our attention to Annex. A/6 order dated
23.12.78 said to have been issved by the respon-
dents. In para 3 of the said order it has been
mentioned that the present practice of reckoning

of seniority, is from the date the individual joins
initial appointment. The merit list drawn by the
recruyitment board is not takeh into account while
fixing his seniority. This practice may adversely
affect certain individuals who join the initial
appointment late, due to circumstances which are
beyond their control. Directions were given that the
seniority of the individuals should be noticnally
fixed on the date Of publication of the merit list
in the order of seniority irrespective of the date
by which the individuals join initial appointment.
Respondents cannot challenge the order Annex. A/6
issued by them. The respondents have come with a
case that the practice is continuing and the persons
those who are shown to be junior in the merit list
and'joins at an earlier date is treated as senior.
The appointment may be effective from the date a
person joins. However, it may not take away the

kkhm seniority of the person who is senior in the
merit list and joins later due to circumstances
which are beyond their control.
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In the result, we accept this application and
direct the respondents to revise the seniority list
'in accordance with directions given in order dated
23.12.78 (Annex.A/6) within three months from the
date of order. There will be no order as to costs."

9. We find ourselves in total arguments with a view

takeﬁ by the Tribynal in these two cases. The same legal

position has been upheld by Hon'ble the Supreme Court in
Qﬁ&k the case of G. Deendayalan Aanbedkar Vs. U.0.I. & Ors.
A 1997 scC (L&S) 749.

io. 'In view of this settled legal p¢sition, we allow
this OA and direct the respondents to frame the seniority
list of the LDCs recruited in 1983 as pér the mérit posi-
tion obtained by them at the time of recruitment. We

would like to imake it clear that this direction should be
treated as a direction in ‘:.rem and the seniority list
in respect of all the 87 candidates wecruited alongwith

the applicént should be cast on the basis of the merit

list only. The applicant shall be entitled toc all conse-
quential benefits. The respondents are directed to comply
with this order within a period of 3 months from the date

of the order. Parties are left to bear their own costs.
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(a.P. Nagratn)'!(2V (a.K. misra)
Admn. Hember Judl wMenber
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