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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL, JODHPUR BENCH,

4
»-

JODHFPUR,

Date of Decision: 2&8°:2:2002

oa 322/98
1. Mukesh Sharma s/o Late Shri Vishnu Kumar Sharma
2e Brijesh Sharma s/o Late Sh.vishnu Kumar Sharma
3. ‘ Swt.Shashi Sharma d/o Late Viél;xrm Kumar Sharma
4, Naresh Sharma s/o Late Sh.Vishnu Kumar Sharma
ILRs of Late vishmu Kumar Sharma, last
employed on the post of Driver A spl. in Loco shed,
Ranapratapnagar, Western Railway.
eee« Applicats
V/s
1. Union of India through Generai Manager,
Western Railway, Churchgéte, Mumbai.,
2. Chief Mechanical Engineer, Western RaiiWay,
Churchgate, Mumbai.
3, - Divisional Rly Manager; Wes’c.erh Railway,

Ajmer Division, Ajmer.

4o Divisional Mechanical Enginéer, Western
Railway, Ajmer Divisicn, Ajmer;

Se Chief Operating (Powg) Managerﬂ (copmM),

L Western Railway, Churchgate, i&unﬁaai.

ﬂ.g.;n e+« Respondents

CORAM:
HON'BLE MR,JUSTICE O,P,GARG, VICE CHAIRMAN

HON'BLE MR.A.P.NAGRATH, ADM,MEMBER

For the Applicant e+ Mr.,B.,XKhan
For the Respondents ses Mr.S.S5.Vyvas
ORDER

PER HON'BLE MR,A.P,NAGRATH, ADM, MEMBER
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The original applicant of thisAapplication;

Late shri Vishnu Eumar sharma, was removed from
service vide order dated 2.,8.91 conséquent to
departmental proceedings condﬁcted égainst him for
having dausedAa train accident. His appeal against
the said ordef was rejected by the Divisional
Railway Manager vide order dated 3.3#92. Tﬁe
applicant challenged this ordexr by £iling OA 111/93
before this Bench. Vide order dated 27.10.94 the
orders of the disciplinary authority and the ’
appellate authority were set aside; However, the
respondents were given 1ibert3 to continue with
the departmental proceedings from tﬁé stage the
proceedings stood vitiated, This stage was
identified as the stage of issue of NIP (notice
of imposition of penalty). A fresh notice of
imposition of penalty was issued by_fhe DRﬁ vide
letter dated 13.2.97 (Ann.A/2), by which the
Vﬁ@@ﬁévapplicant was removed from sefvice.- He

preferred an appeal agalnst the same and the

appellate authority i.e. the Chief Operating
| Manager vide order dated 5.4.99 iAnn.A/lS) modified

the penalty on'purely humanitarian considerations

to that of "compulsory retirement",

£
2. The only point of contest on behalfm of the
applicant,’ who was substituted by the legal heirs
Mukesh Sharma and others, was that the pericd of

suspension from 11,5.90 to 10.8.91 and intervening
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. period from 11.8.91 to 21.9.95 was wrongly treated

as period 'not spent on duty'. While quoting
provisions of para-4 of Rule-1343 of Indian Railway
Establishment Code Vol.II (for short, the Code) and
para=2 of Rule-=1344 of the Code, the learned counsel
submitted that it was obligatory on the part of

the competent authority to first iséﬁe a notice

to the charged official and the quantum proposed
and it was only after considering his representation
in that connection, appropriate order could have
been passed, His plea was that in the instant

case no such notice was served upon the applicant
and thus the action of the respondents in
unilaterly treating the period as pgriod *not spent

on- duty? was erroneous,

‘ﬁ"yﬁ. We have perused the facts carefully. We

4:nd thatthe decision regarding the intervening

A heridd from 11.5.90 0 21.9.95 was taken.by the

competent authority only on 17.1;2000. The

applicant stood compulsorily retired by order
dated 5.4.99. In such a situation, the decision

to regulate the period intervening between the

date of dismissal, removal or compulsory retirement
including the perliod of suspension preceding éuch
dismissal,! removal or compulsory retirement, as

the case ma§ be, has to be governga?éonly by

- Pundamental Rules which specifically provide

for such eventualities. The learned counsil

for the applicant, while pleading

=



for treating the peri-d as spent on duty placed
relﬁ@g%j@ on the cases of Sahabuddin SK v. Union

of India and Others (1988) 8 ATC 483, and Union

of India and another v. Shri Chandi Ram and another,

1990 (3) {cAT) SLJ 189. We find that these two
cases are éf no help to the applicant as in these
cases the charged official was finally acquitted
of the criminal charge against him. >The rules
for regulating the period of absence'in the'case
of an employee exonerated of the charge are
different from the instant case.- In the case
before us the applicant had not beeﬁ exonerated
by the Tribunal, The order of disciplimry
avthority dated 24,5.90 and order of the

appellate authority thereon were set aside by

’
the Tribunal in CA 111/93 on the ground thatthe.

Wy \orders were issued by the authority lower than

,. ﬁthe competent authority. While setting aside

- /'iﬁ/: the ordezs;the pribunal permitted the department

to continue with the proceedings from the stage

of issue of NIP. No doubt, the applicant was

put back in service on 21.,9.95 but by further
order dated 13.2.97 he was again removed from
service, Thi%order got modified bywﬁhe appellate
authority to that of compulsory retirement.,
Paras=-1343 & 1344 relied upon by the applicant
relate to a situation where the order of dismissal,
removal or compulsory retirement is set aside

and no further proceedings are continued. In

I
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- this case the Tribunal clearly permitted the
department to continue with the departmental
proceedings. These proceedings finally culminated

into compulsory retirement of the original applicant.

4e We have also pefused the orders dated
17.1.2000 (Ann.A/16), whereby the DRM Ajmer has
decided the intervening period from-11.5.90 to
21.9.95 as period 'not spent on duty'. While doing
so, a.%% reference has been made to sub para 4 and
5 of Rule-1343 (FR 54) and sub para 2 to 5 of
Rule-1344 (FR 54 A) of the Code. The learned
counsel for the respondents emphasiséd that
because of the fact that ultimately the proceedings

culminated into compulsory retirement of the

*\ applicant, Jn such a situation, there was no
NN .

N

uyfbkfeed to give any notice to the applicant before

e . s s . :
i }&aklng a decision on the intervening period,

S5e Interestingly, we find that the DRM Ajmer
whiie taking a aecision has specifiéélly made
reference to sub para 4 and ;§ 5 of Rule=1343

(FR 54) and sub para 2 to 5 of Rule-1344 of thé
Code., A careful reading of#hgée paras controverts
the stand of the respondents themselves that
there was no need to give anya;.notiée to the
applicant before taking a decision to reguiate
the intervening period., We observe that counsel

on either side have referred to the same

provisions of the @ode while interpreting these
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»g&;%érders dated 27.5461 and 30.5.62,' as incorporated. in
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provisions in a totally contradictory manner,

6o However, having said that, we find that in

e W
the instant case,vbens the applicant was taken on

X after the Tribunal
set aside the earlier orders of the disciblinary
and appellate authorities while perﬁitting the
respondents to continue with the departmental
proceedings. It is not the case of'the applicant
that after that order he got reinstated and has
continued as such. In fact, he was only taken on duty
for the intervening period while’ﬁfthe proceedings
continued, This resulted finally in imposition of

a penalty of compulsory retirement. In such
circumstances, the provisions of Rule-~1343 & 1344 of
the Code become inapplicable. To cover such a

situation there are specific orders of the Government
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“:Pf India for regulating the pay of the charged

#fflClal. This has been clarified by Govt.of Indda‘'s

Order No.4 under FR 54. 1In para 1(2) of Order No.4

the following question has been raised :

"whether in cases of reinstatement on the ground
of dismissal/removal/discharge from or
termination of servi€e being held by a court

of law or by an appellate/reviewing authority
to have been made without following the
procedure required under Article 311 of the
Constitution,' payment of full pay and allowances
for the intervening period is automatic and
compulsory."

This question has been answered in para-3 of the
said order in the following terms 3

"3, Regarding question (2) stated in para 1
above, it has been decided that FR 54 is
inapplicable in cases where dismissal/removal/
discharge from or termination of service

is held by a court of law or by an

b
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appellate/reviewing authority to have been
without following the procedure required
under Article 311 of the Constitution. In
such cases =

(i) if it is decided tohold a' further
inquiry and thus deem the Government servant
to have been placed under suspension from
the date of dismissal/removal/discharge/
termination under Rule 12(3) or 12(4) of

V/A‘ Central civil Services (Classification,

Péf7 Control and appeal) Rules, 1957 or a

corresponding rule,;' the Government servant
will be paid the subsistence allowance from
the date he 1s deemed to have been placed
under suspension;

(ii) if the Govermment servant is not
"deemed" to have beaen under suspension as
envisaged under (i) above, the payment of
full pay and allowgnces for the intervening
perial and treatment of that period as duty
for all purposes widl be automatic and
compulsory,: provided that =

(a) the arrears should be paid subject to
law of limitation;"

F(‘ (Fe In the instant case it was deéided to contiﬁue
— with.the?epartmental proceedings., fﬁe option
available to the respondents was to'ﬁave kept the
applicant under deemed suspension buf theygvﬁad
decided to take him back on Auty wee.f. 21,2,95,
Obviously, this situation woulé get regulated by
(ii) above as the applicant was not under deemed

suspension. The payment of full pay and allowances

-
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for the intervening period and treatthent of that
period as duty for all purposes will be automatic
and compulsory subject to the law of limitation,
which is three years from the date of passing of
- the order by the Tribunal. Had the'applicant not
been taken on duty then the competent authority

was within its rights to treat the period of
suspension and further intervening périod as
[“‘.;{ : period Ynot spent on duty'. But they have
reinstated the original applicant on 21,9.,95, the
previous period cannot.be treaﬁed'as,period ‘not
spent on duty' in terms of the clear decision of
the Government as c¢ontained in pafa‘B(ii) of
Order No.4, which regulates the pay‘; on reinstatement
on grounds of equity or court judgement etc., Since
v,i& he was reinstaté@éﬁ?pnsequent to orders of the
Tribunal in Oa 111/93 on 21,9.95, the full pay

and allowances become payable w.e.f:gl.9.92 to

2049495,
8. In the badkdrop of the circumstances as
& discussed above, we allow this OA partly. While
—f we do not f£ind any reason to interfere with the

order of compulsory.retirement, we airect the
respondents to pay to the legal heirs of Late Shri
Vishnu Kumar Sharma, the original applicant, full
pay and allowances from 1.9092 to 21,9.95 wherthe
original applicant was taken back on duty by

treating this period as duty for all purposeés. The
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applicant is also entitled to all consequential

benefits as a result of this order, vwhich the

fespondents shall comply with within a period of

\‘L-’t{:h:'e.e months from the date of this order., No

W ,'I
ordegr as to costs. (;%:? i
st p

(A.P. NAGRATH)
- MEMBER (&)
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