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O.A. ~o. 317/1998 with 1..Q9 
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Bhanwar Lal MUndan, Petitioner --------------------------------

Mr ._ N .K"' Khandelwal, Advocate for the Petitioner (s~ 

Versus 

_u_n_i_o_n __ o-=f=-_Ind--='-"i-=a~&'-0=-=rc::s_-=-·-----Respondont (s) 
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1 to 3 

None is present for Respdts No.4 & 5 <~~ 

The Hon'blc Mr. Justice B .. s. Raikote, Vice Chairman 

The Hoo'ble Mr. Gopal S..ingh, Administrative Member 

1. Whether Reporters of local papers may be allowed to soe the Judgement ? ;...rv 

2. To be referred to th~ Reporter or not ? ~~ 

3. Whether their Lordshipi wish to seo the fair copy of the Judgement? !V'o 

4. Whether it needs to be circulated to other 
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(Gopal S~in~h) 
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Benches of the Tribunal ? AJIJ 
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o.A. No. 317/1998 

M.A. No. 190/1998 in OA No. 317/1998 

Bbanwar Lal MUDdan S/0 s hr i Mohan. Lal ,aged abo11t 

Sf years,,ll/0 Makrana~ o.aarter No.T-24/A a.ai.l:way < 

Colony, ·Ma.krana,. presently working as P .w.I. Gr .I.II 

at Makran&. 

••• Applicant 

vs 

flnion of India through General Manager. Hortbet'n 

llailw~Y, Headquarters Office, Baroda House, New 
Delhi. 

2. Divisional-Railway Manager, Northern Railway, 

JOdllp~. 

3 • Divisional Personnel Officer, Northern R:ailway, 
JOdhpur. 

4. Shri Thakur R-am, PWM/Jti/PWI III~ Luni C/0 

~s1Stant Bnginee;, Northern Railway, ~antlari. 

5 • Shr 1 Rakesh ··Kwnar, PWM, Makrana/PWI III, -Degana 

C/O ASsistant Engineer,. Northern Railway, Degana. 
• • • Respondents 

Mr • N.K .. Khandelwal, cou.nsel for the ~plicant. 

Mr. Kamal Dave, Counsel f()r the .lU~spClDdents 1 to 3 

None present for a.espooclents No. 4 & 5. 

C~AM' 

Hon'ble Mr. Justice B..S9 Raikote, Vice Chairman 

Hon• ble Mr. a opal Singh, Administrative Mantler 

O!,ii\! 

(.PEa HON' BLS *-• G~AL ~lNGH) 

Applicant, Bbanwar Lal Munaaa. has filed this 

.application unaer section 19 of tbe Administrative Tribunal. 

'Act. 1985, praying for setting as ide the iopugned orders 

c~~LJ{L. 
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dated 28.4.1998, 15.3.1~93 and 17.11.199' at Annexure A/1. 

A/2 and A/3 respectively and for a direction to the respon­

dents to declare the applicant as an incunbent for the post 

of Permanent way Mistry (PWM) right from 10 ·•·1981, ana 

ac::cording~assign correct place in tbe seniority list dated 
9-(. . . . 

15.3 .1993, with all_ consequential J:)enefits. The applicant. 

has also filed a Misc. Applicatioo No • 190/t8 in this O.A, 

prayiQCJ for condonation of delay in filing the O.A. 

2. Applicant~s case is that he was initially appointed 

as Gangman in the Railway on 15.1.1966, ana while be was 

working as store issuer on· ad hoc basis in Matrcpolita.n 

'l'rall$port Project (MJ:P) on deptltatioa, he was trade tested 

for the post of PeX"JGanent way Mistry (PWH) and a1 passing 

the said. trade test was appointed as PWM vide respoo:ients• 

letter dated 10 .4.1981 (Annexure A/4). ~hereafter, tbe 

appliCi;~t requeste~ the respoadents many a tiae to clepate 

him for training to Civil Engineering Training AcadeJI!Y(Ci'.I'A) 

Kanpur and ultimately be "as clep&&ted for tbe said training 

vide respondents• letter dated 27 .12 •1991 (Annexure A/9) 

treating him as having passed the suitabil~ty test _under 

respODdents• letter dated 10.,.1981. 1'he applicant was 

promoted as PWI-IJ:I: vide order dated 17 .11 .1994. (Annex A/3) • 

~be contentica of the applicant is that be s.botll.Q have been 

sent far training immediately after his passing tbe trade 

te$t on 10 .4..1981. S.ince he was not sent for training in 

t~~~ many of his juniors after passing the said training 

course earlier to the applicantf have become senior to him. 

TherefQre • the applicant has also cballengecl tbe seniority 

list tlated. 15 .• ~ •. 1993. 

~~" ,.. I .1~~ ~ 
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3. %a the counter • · it bas beell c:ontenaec1 by the 

respondents tbat.tbe ~plication is bqpelessly barred by 

limitation. Tbe applicant has not challenged tbe seniority 
. - . . . . 

list Cia. ted 15 .3 .1993. and his promotion order dated 17 .11 .94 

in tilae. 7Jhe applicant bad never represented against tbe 

seniority list dated 15.3.1993. Even the alleged repre­

sentation dated 3~.10.1995. regarding the applicant's 

seniority was never received by tbe respondents. Zt has 

also lH.Jen averred by the respondents that no request was 

made to responc:lent Ro.2, by the applicant for deputing bim 

for Traini~ to CS.~A. Kanpur. ~e claim of the applicant 
. . ' 

for bookiDg for training on 10.4.1981, bas no foundation 

as. be was neitber selected against tbe direct reauitment 

quota nor was promoted against ~wenty five per cent regular 

promotion quota. On 10.4t.l981, he was just allowed to hold 

·the post as an ad hoc offic:iating arrangement. The appli­

catioo is thus devoid of any merit and ,deserves to be dis-

missed 4W'e.r: the reap ODd ents. 
. / . . . . . 

4. we have heard ~ learne(i counsel for the parties 

and perused the records of tbe ca~e. 

5 • we would deal with th! preliminary objections of 

the responde~ts first. The seniority list pl.lblished on 

15 .3.1993 • was never challenged before tbe respondents 

inasmuch as no representation was filed J.n regard to place­

Dent of the appli~nt in the. seniority list. Similarly • 

promotial order dated i 7 .11·1994. was also not cc:mtested. 

Receipt of alleged representation dated 30 .10 •1995., by the 

applicant has ~lso been denied by the respoB:lents. Morecwer, 

there was no occasion(\to represent)on 30.10.1995 to file 

any representation. Learned Counsel for the applicant 

s ubmittea that the applicant cane to know of the iup4Agned 

(t<?J.._tJ(~ . v~· Contd ••• 4 
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seniority list in 1995 is not tenable as he bad already 

earne(l a promotion to the post of PWI-IIJ: Cll 17 .11. 199.(.1 

on the basis of said seniority list. Further, the applicant 

is praying in the application filed an 23.11.1998 for accord. 

ing him seniority in the PWM cadre witb effect from 10 .4.• 81, 

the da:te he was appointed as such in the M1'P. The respon­

dents have e~~tically denied receipt of any representation 

in this regard. The applicant. however • mainta~J)that he 

had made many representa.tiCil to depute him for training for 

promotion course and finally he had taken ~ the matter 

through the Permanent Hegotiatioo Machinary (PNM) where his 

claim was rejected vide Annexw:-e A/1 & A/2. In this connec­
t~f,,.,_ . . y~. <1<~ t1on.. it iS pointed ollt that repeated representat100B do not 

ti'/~?~~ ~\): ; ::;::n:~:r: ::~ i~ l:.::h: :: a::l::nt· 
~~;;_,;~, )f;c:;'t) )}-~(· ;' 
'\:-:;~:~. _ •· · · /-;/.,;·

1
-.- .. : ~-~~)were sent for training to CBTA. Kanpw:-. we 

~, ha""• therefore. no heSitation to observe that t:he applicant 

was sleeping aver his rights all these years. Thus • the 

application suffers. from laches. and delays ~ can be die­

missecl on this ground alone. JUdgment in support of the 

contention cited by the learned Counsel for the applicant 

are discussed in subsequent paragraphs• 

6. (i) Ala. 1991 SC 424-A. Sagayanatban & Ors vs. Divnl. 
personal· Officer# southern Railway. 

In this case,_ it has been held that promotion to 

higher post 1s governed by the rule of seniority and in 

the face of supersession of the applicant therein, these 

cases deserve reconsideration, despite tbe delay. In the 

ins·tant case supersession is not alleged. Moreover, promotion 

Lc~.t!-fr 
contd •••• s 
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to higher post was not dependent on seaiority. It was 

dep~ent oo passing the promotion course which undoubtedly 

was pas seeS by the applicant in 1992 • Thus • the j Udge~~&nt 

does not help the applicant. 
;. 

(ii) 1998 (7) S.upreme 209- N. aalakrishna vs M.Krishnamurtby 

In this case the Trial Court bad condoned the delay 

accepting explanatiCil of delay. High Court held that delay 

not properly expl~ined. · It was held that once Trial Court 

accepts explanation as sttfficient, superior court should 

not disturb such fil"ld·ing. In this case, no such finding 

exists and, therefore, tbe J Uclgnent does not com to the 

rescue of the ~plicant. 

(iii) AlR 1999 Bombay 235..Sonerao Sa.dashivrao Patil & Anr. 
V. Goaawaribai La.xmansingh Gabirewar " Ors. 

In this j liigement it has been held as WJCier a 

•Tbe court is armed with power to condone 
the delay • The discretion is given to 
the Court ·to condone delay and admit the 
appeal in order that j Udici&l power aid 
discretion in that behalf shoulcl be exer­
cised to advance s'ibStantia.l j~tice. If 
the spirit behind the· enpawermerit of dis­
cretionary power on the Court is taken into 
consideration, i.t is beyQild doubt clear 
tbat tbe Court is .i:eq.Ured to adopt liberal 
approach in the matter of interpretatiQD. 
of the phrase .. s_ufficient ca,usett. This 
concept is adeql.iately elastic to enable 
the c oW:t to apply la• in a meaningful 
maDDer. Tbe reqW.reo:ent of explanaticm of 
every day's delay doeS not mean that a 
pedantic approach ~bould be taken. The 
cow:ta are required to adopt common sense 
approach and to take pragmatic approach 
whlle interpreting the concept of suffi­
cient cause. Length of delay is not the 
matter • acceptability of explanation is 
the only criterion. The court has to take 
into account Whether there· is acceptable 
e.xplana.tioo or pard enable explanatioo .• 

T~~ explanation given for delayed filing of the O.A. 

reads as UDder. 1 

~~=f= Contd •• 6 
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( i) That the applicant is dedicated and 
devoted eaployee of the Railway. AS s ucb, 
he was of the view that first Departmental 
avenW! (inclUding Union Channel) · should be 
exhausted fttll:r • Only with this view he 
was hesitant to take hiS ,Jfaperiors to · 
Courts due to· fear of more serious reprisals 
rather acbieving any career advancement. 
This very view was also held by the Hon•ble 
~ribunal (1995) Z9 ATe 71 (Bangalare) A~C. 
Prabhakaran v .. Cbie·f PersoDDel Officer & Drs. 

(i.t) trbat the top officials of tbe recognised 
union assured the applicant that his case 
will be finally and prqperly disposed of 
during tbe Divisional P.N .• ld. As such. be 
shoW.d wait··till the cU.sposal of his Promotion 
an:i Seniority Issue by tbe Members of p ,.N .M. 
The applicant was left with no choice except 
to wait till the final decision of · the Depart­
ment on t~ issue of his promOtion ani senio­
rity. However, the sama was held J.rm· the P.N.M. 
vide Item MNEJtlRE A/1 of the original appli­
catioo, being· J:tem No.ll/1998 end the same · 
was decided against the applicant. Under these 
circunstancea, the applicant was left with no 
any otber alternative except to approac~ 
befGre this Hon• ble· Tribunal forthe :tedressal 
of his ·long pendinil genuine grievance of 
promotion and seniority. 

(iii) That this Hon• b~e Tribunal is fully 
· coRpetent to accept even' oral prayer or 
request with regard to conaaoation of 
delay in pres~ting the original application. 
This view was held l::>y the Hon'ble Tribunal 
in the matter of H iralal Das v. Union of 
InQ.ia 1995 (30). A_.T.C~ · 102 G.auhati •. 

(iv) That the orders with regard to 
seniority of the applicant ANNBXUR& A/J. 
ana- promotion of the applicant, as·R.w.I. 
Grade III Ami&xURE A/3 are wholly illegal 
and void. The orders are not gO'Ierned. by 
the provisions of Limitation Act. The same 
was held in connection with Dhiru. .Mohan V. 
Union of India (CAT) (Full Bench) J:I/498 
·(Ahmda:bad) • · · 

( v) That even the Apex Collrt i ~e., S upreq 
Court Of India bas also held that the 
delay bas no bar to consider the ma4ter on 
merits 1996 ( 8) J .T. •1 • 

.It is, there tore, most respectfully prayed 
·that in view of the aforesaid facts and 
circwnsta.nces# the hllll'i:>le applicant prays 
that '-1£ there is any delay in presenting. 
the original application then the same may 
kindly be condoned taking into consideration 
the aforesaid facts am legal position ... 

aontd ••• 7 
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. In .this ·application filed <m 2 3 .11.1998. the applicant 

is seeking seniority in the cadre of _l?WM with effect from 

10.4.1981. ana explanaticm gl.ven above cannot in any cir­

.cUDBtances ·be treated as satisfactory even if we take most 

liberal view. Thus 1 none of the j 'klgmeGts cited ·by the 

learned counsel for the applicant help the applicant. 

7. -Coming .to the uerit of the case. ~~ ;is pointed out 

that the applicant's claim is Dased on his appointment as 

PWM in the .taP. This appointment is not in dire.ct line 

of promotion of the applicant. The applicant was promoted 

on ad hoc :basis while he was on deputation to MrP and pro.. 

motion earned in depGtatial organisat.ioo does not ccnfer any 

right CXl _the ~pplicant to be treated as promoted in the 

parent organisatiCI'l frOm that date. Ftarther appointment 

to the post of PWM is dependent on passing the promotion 
~· 

training course. Tbe applicant had passed the saW ~~~in 
' . .... ..... J 

1992. and immdiately thereafter be was promoted as PWM ana 

- further promoted as PWI-n I with effect from 17.11.1 99'. 
' -

Of course, baa be taken up the matter with the respondents 

in regard to his Training in Promotion course in time he 

might bave been promoted in the parent department earlier. 

J'act remains that he did not pw:s• this case with the res­

poruents. Tbe respoodents have even denied the receipt of 

his alleged rep.rese~tatioo dated 30.10.1995. Thus. the 

applicant had been sleeping cr.rer his right al~ these years. 

At this late stage. the appl.ieant caoaot be permitted to 

disturb the settlea pasitica of seniority. 

a. In the light of above discussion. we are of the firm 

view that the applicatiOD is devoid of any merit and deserves 

to be dismissed. 

ca1td •••• a 
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9. The Original Application an<i Miscellaneous Applicatia~ 

are accordingly dismissed with no order as to costs • 

{(~· 
( G,CPAL SINGH ) 

· Adm • Member 
< a.s~kGxam ) 
Vice Chairman 
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