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IN THE CBN1 RAL ADMlNlSTRATlVE TRIBUNAL 
JODHPUR BENC~. JODHPUR 

O.A. No. 286 
,T.A. No. 

DATE OF DECISION 11/05/2001 

Raj endr• Kumar Gaur Petitioner -----=-------------------------

_Mr __ • __ S-'-.N--=-·-'1'-=-r_J._. v;:_;e=a=--i ____________ Advocate for the Petitioner ~ s) 

Versus 

~_u_· _.o.,--. :r __ • _& __ O_r_s-=·------------Rospondent s 

CORAM: 

·Jbe Hon'ble Mr. A .K. Misra, Judicial Member 

J. Whether Reporters of local papers may be a11owed to see the Judgement? :;<.. 

2. To be referred to the Reporter or not ? Y"" '1LS 

~. ~bother their Lordships wish to see the fair copy of the Judgement ? )( 

4. Whether it needs to be circulated to other 

t-~~ 
(AJ?. Nagrath} 
Aamn • Nember 

Benches of the Tribunal ? 'l~ 

~~ 
(A .K. Misra) 
Ju(jl. Meni::)er 



IN 'l'HE 'CENTRAL AD~1INIS'l'RATl'lfE TRl:BUNiU.. 

DA No.286/98 Date of order• 11/05/2001 

L. Rajendra Kumar Gaur S/o Shri Inder Chand J"i Gaur, 

by caste Gaur, aged 34 years, resident of at 
. . 

present i.'torking as Senior Clerk; in Electrical 

Engineering Branch, D.R.Fl' s. Office, Northern 

Railway, Bikaner. 

2. Chhagan Lal S/o Shri Lalu Ram J'i by caste Suthar 

aged about 35 years, resident of at present 

working as Senior Clerk in :!Jersonnel Branch, 

D.R.i:!P s .. Dftice, Northern Railway, Bikaner . 

• • • • Af'i'LICANT 

VSRSUS 

1. 'I'he union of lndie. through its General aanager, 

Northern Raih-Tay ~ Baroda House, Headquarter 

Building, New Delhi. 

2. The Director, Department of Personnel and 

Training, ~inistry of Pensions and ~ublic 

Grievances, N-orth Block, New Delhi .. 

3 ~ The Chainnan, Railway Board, Rail Bhawan, 

New Delhi. 

4. ·rne Divisional Rail'.1ay aanager, Northern 

Rail,.,_,ay. D.R.~'l' s. Office, Bikaner. 

The Divisional .Personnel :.Ofticer, Northern 

Railway, D.R.H's. ,Office, BJ..kaner • 

• • • • RESi'ONDENTS 

Hr. S.N. Trivedi, counsel :tor applicant. 

Nr. R.K. Soni, counsel for respondents No.1 & 3 to !);" . 

.:.-:.: ·~ ;·."-. ';, 
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OORA.a 

Hon' ble r"lr. A.K. aisra, Judicial r·lember. 

Honi ble f•lr. A.P. Nagrath, Administrative Memberc 

0RD~R 

(per Hon• ble Nre..:\.P. Nagrath) 

l.n this application, office memorandum dated 2,.7.97 

is;s;ued ny the Depart:ctent ,:_;£ Personnel and 'l'raining-

.l regarding implementation of post-based roster consequent 

to Hon• .ble the Supreme Court's judgment in the case of 

R.K. Sabarwal and Railt-Jay Boar6' s circular dated 21.8.97 

laying down instructions regarding implementation of 

the H.K. Sabarwal' s judgment and Veel-pal .Singh:' s case 

have Deen assailedo The two applicants before us have 

also challenged the not:ification dated 8. 7$98 Anne.x.A/1 

inviting applicr.:ttions_:tor filling up one vacancy of 

l"ielfare Inspector Grade ::>000-8000 reserved for SC 

candidates. 

Case of the applicants is that '·;ride impugned noti-

:tication Annexure A/1, single vacancy has !:leen rese.rvod 

for· 6C candidates •nea·:1ing ·thereby that Gene.c::::l {.;CJ.mnunity 

consideration. 'I'here are two p-:::>sts in the cadre of ~~el:tare 

Inspector Rs.~OU0-80UO and the applicant•s plea is 

that in view of the lm'i' laid clown in H.Ke Sabarvml' s 

case that the reservation has to oe c:n'lfined to 1!::>% 

and 7. !::>% iOl.' sc and s~r respectivelf,. t.rie respondents 

c;.;Hln-:.:rt. t:.n.::a:'c one ot the two posts as reser.;ed, at <:my 

t::LITte. 

3-.· .Ottice ::ne~norandutn is.sued by the Depart:nent of 

2ersonnel (Ar~nex. A/2) has ·been challenged to the extent 

th.a.t \.iher:·e the cac:.re is ot less than 13 posts 1 a.nd •L 1 
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type roster hii.s been :trained which ·permits making 

reservation to the extent ()f 50%. This is .stateci to pe. 

·=- .~ in contravention of the law laid dO'.-Hl br the ,,::..pex 

Board (A/3) has been challenged, on the ground that 

the post-based roster issued by the R-.ilw•y Board is 

at va.ricnce with the roster issued oy the Departrtv~nt 

of Personnel. It has been suwitt.ed that the instruc-

ti·.:ms on .reservation policy ar·~ issuea ny -cne Department 

:n: .?er:·sonnel and '.I'rainin·:J i.e. respondent No.2. ;.·;hich 

is t.he ·riodal departmerrt. of the Central Go\i·ern:nent and 

are binding on all the Hinistrie.s of Government; and 

·tha:t Rail \<lay Board 'has no authority ·to issue any 

instructions,· on the same subject 1·1hich are not in 

contorrnit.y \1ith the instructions of the Department of 

Personnel and Training~ In that view, the 'L' type 

roster issued ny the 1lailway Board has also been assailed. 

It is the contention ot the applic'::int:::;l that the 

Department• ot Pers~;nnel and Hail·1-vay Board had isuued 

these post-based rostr~rs relyinsr upon decision of the 

A.pex <::ou.L·t in the case of u • .J,.r. Vs. I·fladhava .Out that 

decisi-:.m has been disapproved by the <.;;onstituticm Bench 

of the Hon• ble Supreme Court ... 'l'he applicants suixnit 
.. 

that reserving a sinyle vacancy tor the year 1998 only 

for 5C is illegal and such a notification deserves to 

be q:uashed and set a.side. 

4 a The applicants have challenged the authority of 

the Railway Board to issue a different post-based roster 

than ·that of Departrnent of Personnel and '£raining and 

for this they placed reliance on the judgment of ·the 

Apex Court in the case of P.c. Jain Vf,i. State of 

Haryanc-1 decided on 23.10 .95. Prayer of the applicants 

is that respondents be directed to quash and set aside 
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the impugned notification at Anne:x:ure-A/1 and not to 

treat the one v·acancy as reserved and further that the 

pol icy dedision of the Departmf' . .mt of Personnel and 

'l'raining dated 2. 7.77 to the extent of •L • type roster 

may be struck down as ul tra.vires Constitution., 

5. Respondents in their reply, justify their action 

of treating the post as reserved on the ground that this 

being a cadre of two posts. initiall.t both the posts 

were treated as unreserved and tilled up by g-eneral 

ca.ndidclte" •~hen t.he tirst replacement beca-rte due, it 

was again fiilea up by posting Shri Surya Prakash a 

general candidate. Impugned notification was issued to 

fill up the vacanc' which has now ar-:isen. This is 

replacement No.2 and as per 'L • type roster issued by 

Railway Board, the second replcement in a cadre of two 

posts has·to be reserved for SC ca.ndia.te. 'I'hey suhnit 

that the 'L' type roster is an attempt bJ\'lards post" 

based roster as enjoined by orders in R.K. Sabarwal•s 

case and a car·a has been taken that at no point of 

time more than so·r~ of posts in the cadre are ~iven 

to SC/S'l' candidates. ~·Je have carefully perused all the 

wri t·ten statements and we find th<:J.t till the ·time 0f 

hea.ring,.no reply had been filed on behalf of respondGnt 

No.3 (Chairman Rail"ray Board). '!he learned counsel for 
. stated 

the respondent's side;a.t the oral arguments stage that 
I 

he was .r-epresentir)g respondents N·o. 1, 3, 4 & 5. 

6. Frcxn the facts and circumstances of t.he case it 

is clear that the controversy involved is on two points~ 

whether a single vacancy arising in a cadre of two posts 

can be treated as reserved for the pur~ose of prcrnotion 

and vlhether the • L • type 'roster is.sued by the Depart•tlent 

of Personnel and Training;and 'L I ,type roster issued 

----- --T -- -- --- -- ---------------- ---
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by the Ra.~i.l.,..ray:.::aoard .a~e in contravention of the law 

laid down bY:.-Hon' ble the Supreme Court in R.K. Sabarwal 

and V irpal Singh Chouhartl•.s case. 

7. Learned counsel for the applicants .Placed 

reliance on· A~R 1998 SC 17677Post Graduate Institue 

of Hedical ,;i;ducation and Reserach Vs • .Paculty ~ssociation 

and Anre and AlR 187S iSC 1436 Jaila Singh Vs. State of 

Rajasthan. 'l'he learned counsel submit·ted that • L' type 

roster had co;ne up for detailed scrutiny by L.he Consti-

tution Bench in .... CC:JI • s case wherein the Constit.ution 

Bench over turned the decision of the three Judge Hench 

of the Apex Court in ~'ladhav' s case. 

8.. Learned counsel tor the respondents submitted 

that the post based rosters issued by the Department of 

i?ersonnel and the Raib-raj Board are only in implementation 

of the law· laid d01r1r1 by the Hon• ble Supreme Court in 

R.K. Sabar.,,al and 'Jirpal' Singh's cases and that there 

1.5 1 no, c"ntradiction 'tlith the law laid dot;·m in those 

cases. He stated that the 'L • type roster is an attefnpt 

to\..rards achieving the same objective as that of a post 

based ruster in asmuchas this is a rotational roster 

and at the first instetnce the posts' are distributed bnly 

as per the prescribed pe:z::_..centage, it is only when the 

replacements beco.:ne due, these are on occasions, fi.lled 

by SC/ST candidates dependent on the number of replace-

ments. In the case of a cadre of two posts, the learned 

counsel .su:i:xnitted that the 1 L • type roster is~:.-.ued by 

.Railway Board specifically provides for reservation in 

favour of SC, \·lhen second replacement is dues His 

contention is that action of the respondent~~is not 

illegal and the.re is no contradiction in so far as the 

law laid down by the Apex Court is COl)cerned. Since on 
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the basic ~;irinciple that the roster is to oe post-based 

as laid down in R.K. Sabarwal and J .c. Halik's cases, 

there is no dispute, the only issue which has to be 

adjudicated u_von is whether a single vacancy arising in 

a cadre of only two posts can .oe reserved. Learned 

counsel for the applicant sta·ted that it was an c.nomaly 

that in larger cadres, the reservation is confined to 

15% and 7. 5% but in cadres of less than 14, the reser-

vation is being permitted upto 50%~ In fact, in the 

instant case·, he ernphasiz~d that it is a case of 100% 

reservation \•Jhen a single vacancy cccur;:-::ing in the 

year 1998 is being treated as reserved. 

9. In .:=GI' s case the issue be for~:: the Constitution 

Bench ~vas v-Jhether in a cadre of single post, the same 

could oe reserved by rc,tation of roster." 'l'he Constituion 

Bench disapproved the ratio in Madhav • s case ( 1997 

AIR so;.'/ 3133) Brij Lal 'I'hakur • s case and Bagefn.vari 

Prasad's case (1$95 Stipf.'• (1) sec 432) upholding reser.va-

tion in a single post cadre either directly or by 

device of rotation of roster points. It wa~ held that 

there cannot be any reservation in a singee post cadre. 

The reserv.ation s>n the single post cadre at any point 

has been rejected ny the l~pex Court in vie\..; of. what has 

been observed in para 35 extract bel o.,.,::-

·~--- -~---·---- -----

~35. I9 a single post cadre, reservation at any 

point of titne on acco\,lnt of rotation of roster 

is bound to bring about a situaticHl where such 

single post in the cadre w.ill be kept reserved 

exclusively tor the members of the back1,,ard 

clc:tsses and in total exclusion of the_general 

members of the public. Such total exclusion of 

reservation for the back\...rard clas.ses is not 

permissible vJithin the constituttional framework. 

'I'he decision of ·this Court to this effect over 

the decades have been consistent.'ll 

~ ••• 1:"1 
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In this case the 'L' type roster, both for recruitment 

and tor promotion had also come up for scrutiny. Hon'ble 

the Su.~:,)reme Court in that case observed as under.:-

10. 

Ill 36. Hence, until there is plurality of posts 

in a cadre, the question of reservation \vill 

not arise because any attempt of reservation ):xj 

vJhatever means· and even vJi th device of rota·tion 

of I:'Oster in a. single post cadre is bound to create 

100% reservation of such post v1henever such 

reser-vati,..>n is to be im.plemented. The device of 

rotation of roster in respect of single post 

cadre will only ljean that on so•ne occasions 

there tvill be complete reser~ation and the 

appointment to such post is kept out of bound to 

the members of a large segment of the community 

'.'lhO .do t:::Jt belong to any reserved class, but on 

some other occasions the post will be available 

for open compe·tition Hhen in :tact on all such 

occasions, a single post cadre should have been 

filled onl::l .by open cornpe·tition amongst all 

segments of the society ."1 

In view of these observation rnade by the 

Constitution Bendl and the law laid dc.;wn, the conclusion 

is that if there is plur·ality of posts in a cadre,. 

the roster by rotation can be applied. Rese:r:v ation in 

a single post cadre has been rejected as that at son1e 

ti.-ne could amount to total exclusion of general candidates. 

In view of the principle thus, established let us now 

take a look at Annexure~A/2. The Note under Appendix 
W:nich 

to Annexure-3 to this lette.r;is the roster for promotion 

in cadre strength upto 13 ~osts as issued by the 

Department of Personnel and Training, reads as follows:: 

'"'l'h~ relevant rotat-ion by the. indicated reserved 

category could be skipped O/er if it leads to 

more than 50% representation of reserved category. n 

It is clear t:rom the Note that the safeguard is 

in-built in this scherne -::and number of reserved posts 

~ ••• 8 
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in the small"'..cadre is not being permitted beyond the 

limit~ of 50%. Consequently, "''e do not find any infir:aity 

in the 'L • type roster tor cadre strength upto 13 posts 

as issued oy Department of .2ersonnel and 'I' raining. 

11. The next question is whether Railway Board has 

the authori-ty to:il,:;}.'&~ a roster which is at variance 

',;.ri th the roster issued by the De.~.iartment of .2ersonnel. 

We find :trom·,, the 0'1 dated 2.7.97, the same has been 

sent to all the i'linistries and Departments Of the 

Government ot India. and no exception has .been ~nade tor 

·the department ,:..Jf Ra±l"..rays In para 7 of the letter 

it has been clearly stated that;-

""Al]: .Hintistx:ies/Depart·mepts are r:::quested ~.,:t·q initi•t 
•cL.J.On o prepare· ros1:e s ana ' 

immediate/operate them according to these quidelines.n 

12. Learned counsel for the respondents also was not 

able to place before us, any material t.o supi:._ .. ort that 

Raihvay Board had been g-iven authority to issue a 

roster \·1hich~.is ditiferent frorn the one, issued by the 

:e.epartment of •Personnel and 'I' raining. In tenus of ,. 

Department of 2ersonnel and 'l'raining ·~ .. H N.O~ 36001/15/79-

~.S'l'a'. (SCI') dated January 6,1981 all r1inistries/Departments 

have been advised that if they intend to depart from the 

pOlicies laid down by the Department of .Personnel, it 

is mandatory for ·them. to consult the Department of 

Personnel~ in terms of sub-Rule 4 of Rule 4 of the 

Transaction ot Business Rules; otherwise the policies 

luid dot.;n by the Department of Personnel are binding 

on them. If that is the policy of the Government, we do 

not see any reason tor the Railway Board not to adopt 

the policy instructions relating to reservation roster 

as issued by the Department of Personnel. The orders 
-

issued by Railway Board dated 21.8.97 Anne.xure-A/3 are 

thus, liable to be quashed and wet aside. 

• • ;> 9 
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13. l-ts per 'L' type roster issued by the Department 

of f'ersonneL in a- cadre of b.vo posts, a vacancy shall 

be reserved tor SC only when Sth replacernent is due. 

In view of this, impugned notification at Annex.A/1 is 

liable to be quashed and set aside. '!'his is a case of 

second replacement and this v a caney cannot ,Je treated 

as r·eserved tor SC. 

14. In view of the facts aud circumstances as 

discussed above, we decide the matter as follows;-

15. 

"'The impugned notification dated s.\7. 98 (A/1) is 

quashed .':J and set aside. The vacancy shall be· 

treated as unreserved. as this is a stage of 

second replacement 0nly. f'lodel roster issued 

by Railway Board v-ide letter dated 21. 8. 97 (..r.~/3) 

is-also E!Uashed and set aside •. Respondents No. 

1 and 3 are directed to adopt the same nK>del 

roster as issued by the Department of Personnel 

and 'I:raining and CvlThuunicate the same to their 

subordinate units _\vithin a period of 3 months 

from the date of this order.t'' 

In t.he tacts and circumstances of the case, 

·the:·-:f'a.r:ties are left to bear their own costs. 

L~~ 
,A.JJ?. Nagrath) 

. ~"'~(1)~~1 
\A.K., HisraJ 

· Admn.·~Nember·· 
, .... ·' 'Judl. a~mber 

,,;/ 
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