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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
JODHPUR BENCH, JODHPUR

O.A.No. 286 s

.T.A. No.

DATE OF DECISION _ 11/05/2001

. | Rajendra Kumar Gaur Petitioner
2T Vf} Mr. SN, Trivedi Advocate for the Petitioner {s)
- Versus
v .Q.I. & Ors, Reépondonts
mr. R.K. Soni ' Advocate for the Respondent (s)

"’i;fhe Hopn’ble Mr. A K. Misra, Judicial Member

The Hop'ble Mr. AP . Nagrath, adaninistrative Menber

1. Whether Reporters of local papers may be allowed to see the Judgement ? x
2. To be referred to the Reporter or not ? v~ Yes

3. Whether their Lordships wish to see the fair copy of the Judgement ? <

4. Whether it needs to be circulated to other Benches of the Tribunal ? Yes

(A.P +« Nagrath) (AK. misra) \
Adimi . Member Judl. Member
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL

JODHFUR BERCH JODHIUR.

A No.286/98 bate of orders 11/05/2001
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Rajendra Kumar Gaur &/0 8hri Inder Chand Ji Gaur,
by caste Gauf. aged 34 years, resident of at
present working as Senior Clerk in Electrical
Engineering Branch, D.R.A's. Office, Northern

Railyay, Bikaner.

Chhagan Lal S/0 Shri Lalu Ram Ji by caste Suthar
aged about 35 yealrs, resident of at present
working as Senior Clerk in Personnel Branch,

DR.M's., OFffice, MNorthern Railway, Bikaner.

o oo APPLICANT

VERSU S

The Unicon of India through its General Manager,
Morthern Railway, Barcda House, Headquarter

Building, Mew Delhi.

The Director, Department of Personnel and
Training, Ministry of Pensions and Public
Grievances, MNorth Block, Hew Delhi.

The Chairman, Rallway Board, Rail Bhawain,
New Delhi.

The Divisiocnal Rallway Manager, Horthern
Railway, D.R.mi's. Office, Bikaner.

The Divisional Personnel Ofiicer, Northern
Railway, D.R.M's. Office, Blkaner.

oo+ +RESPONDENTS

mr. S.N. Trivedi, counsel ior applicant.

mr. R.K. Soni, counsel for respondents No.l & 3 to 5u
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Hen'ble tir. &.K. misra, Judicial rember.

Hou'ble Mr. &.P. Hagrath, Administrative rember.

CRDER

(per Hon'ble Mr.A.F. Nagrath)

In this application, vffice memorandum dated 2,7.97

issued by the Department of Personnel and Training

J}i regarding implementation of post-based rogter consequent
& to Hon'ble the Supreme Court’s judgment in the case of
-« R.K. Saparwal and Railway Board's circular dated 21.8.97

laying down instructions ﬁegarding implementation of
the R.K, Sabarwal's judgment and Veerpal $ingh's case
have been assailed. The two applicants before us have
also challenged the notification dated 8.7.98 Annex.A/1
inviting applicaticns for filling up One vacancy of
Welfare Ingpector Grade 5000-8000 reserved for &C

candidates.

2. Cdse of the applicants is that vide impugned noti-
rication Annexure A/, single vacancy has bean researved
for 5C candidates weaning thereby that Genersl Cumaunity

and OBC candlidates nhave besn totally lett out of

K .
- ) conglideration. There are two posts in the cadre of Welrare
. Ingpector Rg.5000-8000 and the applicant’s plea is

that in view ©f the law laid down in R.K. 8abarwal's
case that the reserxvation has to pe cinfined to 1bH%
and 7.9% for SC and 87 respectivelys. the respondents

caunot treat one ©f the two posts ag reserved, at any

3»  Lifflce memorandut issued by the Department of

J

fersonnel (Annex.2/2) has been challenged to the extent

thet where the cadre is of less than 13 posts, and 'L!

/
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type roster has been framed which permits making
reservation to the extent of 50%k. This is stated to pe
F o2 dn contravention of the law laid douwn by the Apex
Court. Further crder dated 21.8.97 of the Railway
Board (A/3) has been challenged, on the ground th%t
the paét-bésed roster issued by the Railway Board is
at variance with the roster igsued by the Departinent
of Personnel. It has been sulmittied that the ingtruc-
tions on reservation policy are lssusa by the Departwent
or Personnel and Training i,é. regpondent Ho.2, which
is the nodal department of the Central Sovernment and

are binding on all the #Minlstries of Govermment, and

‘that Rallway Board-has no authority to issue any

instructions.” on the same subject which are not in
conkormity with the instructions of the Department of
Personnel and Training. In that view, the ‘L' type

roster issued by the Railway Board has also been assailed.

It is the contention ot the applicants, that the

Dapartments ok Pergonnel and Rallway DBoard had issued

z

these post-basad rosters relving won decision of the

- Y

Apex Court in the case of U.J.Ll. Vg. Madhava byt that
decis;@n has bean disapproved by the Constitution Bench
of the Hon'ble Supreme Cuurt. The applicants suumit
that reser&ing a sinyle vacancy for the year 19938 only
for 3C is illegal and such a notiflcation desgerves to

be cuashed and set aside.

4. The applicants have challenged the authority of
the Railway Board to issue a different post-based roster
than that of Department of Personnel and Training and
for this they placed reliance on the judgnent of the
Apex Court in the case of 2.C. Jain Vs. State of

Haryana decided on 23.10.95, Prayer of the applicants

is that respondents be directed to guash and set aside

>
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the impugned notification at Annexure-a/ /1 and not to
treat the one vacancy as reserved and further that the
policy aedisioﬁ of the Department of Personnel and
Training dated 2.7.77 to the extent of 'L’ type roster

may be struck down as ultravires Constitution.,

5. Respondenﬁs in their reply, justify their action
of treating the post as reserved on the ground that this
being a cadre of two posts. initially both the posts
42? were treatéd as unreserved and tilled wp by yeneral
A candidate, #hen the tirst replacement becate due, it
s was again filled up by posting Shri Surya Prakash a
general candidate. Impugned notification was issued to
£ill up the vacancg which has now arsisen. This is
replacsment No.2 and as per ‘L' type roster issued by

Rallway Board, the second replcement in a cadre of two

s

posts has to be reserved £«

{:

r 3¢ candiate., They submit
that the 'L' type roster is an attempt towards post-
based roster as enjoined by orders in R.K. Sabarwal's

case and a cara has been taken that at no poiat of

time more than 50% of posts in the cadre are given
to 8C/ST candidates. e have carefully perused all the

written statements and we Eind that till the time of

.f;z" hearing, no reply had been f£iled on behalf of respondant
>y Ko.3 (Chairman Railway Boardl. The learned counsel for
‘ stated

the réspondent‘s sideysat the oral argunents stage that

‘

he was representing respondents No.1,3,4 & 5.

6. From the facts and circumstances of the case it
is clear that the c¢oOntroversy invol&ed is an'two points;
whether a single vacancy arising in a cadre of two posts
can e treated as reserved for the purvose of pronotion
and whether the 'L* type roster issued by the Departmnent

of Personnel and Trainingsand 'L' type roster issued

..Qb
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by the Railway.:Board dge in contravention of the law
laid down by:‘Hon'ble the Sypreme Court in R.H. Sabarwal

and Virpal Singh Chouhati's case.

7. Learned counsel ﬁarlthe applicants placed
reliance on AILR 1998 SC 17867-Post Graduate Institye

of HMedical Zducation and Reserach Vs. Faculty assoclation
and Anr. and AIR 1875 5C 1436 Jaila Singh Vs. State of

Rajasthan. The learned counssl submitted that ‘L' type

E?“ roster had ¢one up £or detailed scrutiny by the Consti-
> tution Bench in S6I's case wherein the Constitytion
4

v Bench over turned the decision of the three Judge Bench

of the Apex Court in fadhav's case.

B Learned counsel for the respondents submitted
that the post based rosters lssued by the Department of
Personnel and the Railway Board are only in implementation

of the law laid down by the Hon'ble Supreme Court in

. wm e e e

R.K, Babar.al and Virpal Singh's cases and that there

15 no contradiction with the law laid down in those

cases. He stated that the ‘L' type roster is an attempt

towards achieving the same'objective as that of a post
based ruster in astuchas this 1s a rotational roster
- and at the first instance the postsare distributed bnly
j;: ag per the prescribed per.centage, it is only when the
replaceiments becone due, these are on occasions, filled

by 8C/8T candidates dependent on the mumber of replace-

nogty, the learned

ments. In the case of a cadre of two
counsel submitted that the 'L’ type roster issued by
Ra;lgay Board specifically provides f£or reservation in
favour of 3C, when second replacement is due. His
contention is that action of the réspondentésis not
illegal and ther is no contradiction in so far as the

law laid down by the apex Court is concerned. Since on

-..6
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the basic principle that the roster is to pe post-based
as laid down in R.K,.Sabarwal and J.C, ialik's cases,
there is no dispute, the only issue which has to be
adjudicated uson is whether a single vacancy arising in
a cadre of only two posts can be reserved. Learned
counsel for the applicant stated that it was an «iOmaly
that in larger cadres, the-reservation is confined to
15% and 7.5% but in cadres of less than 14, the reser-
vation is being permitted upto 50%. In fact, in the
/ instant case, he emphasized that it is a case ©f 100%
reservation when a single vacancy eccur=ing in the

- year 1998 is being treated as reserved.

-

9. In ¥GI's case the issue befors the Constitution
Bench was whether in a cadre of single post, the same
could pe reserved by rutation of roster. The Constituilon
Bench disapproved the ratio in mMadhav's case (1997

AIR SCW 3133) Brij Lal Thakur's case and Bageswari
Prasad's case (1895 Supp. (1) SCC 432) ypholding reserva-

tion in a singie post cadre either directly or by

device of rotation of roster points. It was held that
there cannot be any reservation in alsingbe post cadre.
The reservation on the single post cadre at any point
has beén rejected by the Apex Court in view of. what has

T~ been Observed in para 35 extract below:s-

"35. In a single post cadre, reservation at any
point of time on account of rotation of roster

is bound to bring aboﬁt a situpation where such
single post in the cadre will e kept reserved
exclusively tor the members of the backward
classes and in total exclusion of the.general o
members ©f the public. Such total exclusion oOf
reservation for the backward classes is not
permissible within the constituttional framework.
The decision of this Court to this effect over

the decades have been consistent.?

-
e oet/
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In this case the 'L' type roster, both for recruitment
; and for promotion had also come wp for scrutiny. Hon'ble

the Supreme Courzt in that case observed as unders-

"“36. Hence, until there is plurality of posts

in a cadre, the guesticon of reservation will

not arise because any attempt of reservation by
whatever means and even with device of rotaticn
of roster in a single post cadre is bound to create
100% reservation of such post whenever such
reservation is to be implemented. The device of
rotation of roster in respect of single post
cadre will only ihean that on some occasions
there will be conplete reserwyation and the
appointment to such post is kept out of bound to
the members of a large segment of the community
who do ot belong to any reserved class, but on
some other occasions the post will be available
for open competition when in tact on all such
occasions, & single post cadre should have been
filled only by open competiticn amongst all
segments of the society."

10. In view of these Observation made by the
Constitution Bendh and the law laid duwn, the conclusion
is that if there is plurality of posts in a cadre.
the rosgter by rotation can be applied. Reservaticn in
a single post cadre has been rejec¢ted as that at some
R iij time could amount to total exclusion of general candidates.
‘%QK‘ ~In view of the principle thus, established let us now
take a look at Annexure-A/2. The Note under Appendix
o © which ]
to Annexure~3 to this letter/is the roster for promotion
in cadre strength upto 13 posts as lssued by the
Department of Personnel and Training, reads as follows:
"The relevant rotat-ion by the indi¢ated reserved
category could be skipped over if it leads to
. more than 50% representation of reserved category.”
It is clear trom the HNote that the safeguard is

in-built in this scheme -~and number of reserved posts
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in the small cadre f£s not being permitted beyond the
limit of 50%. Conseguently, we do not find any infirmity
in the ‘L' type roster tor cadre strength uto 13 posts

as lssued by Department of Perscnnel and Training.

11, The next question is whether Railway Board has
the authori-ty to-issue a roster which is at variance
with the roster issued by the Department of Lersonnel.
We find troms the U4 dated 2.7.97, the same has been

"\ sent to all the Ministries and Departments Of the
Government of India and no exception hasg been made £Or
the department of Reilways In para 7 of the letter

it has been clearly stated thati-

.-
.

All,minictriesébebartne ts_are raguested “to initiat
action TO preg e EosTERS Safid d /
immediate/Doerate them according to these quidelines.™

12, Learned counsel for the respondents alsC was not

able to place before us, any material to supp-ort that
Railway Board had been glven authority to issue a
roster which.ls diéiferent from the one, issued by the

Bepartment of Persconnel and Training. In terms of

Department of fersonnel and Training M NO.36001/15/79-
S5T@®, (S8CT) dated January 66,1981 all ministries/Departments
have been advised that if they intend to depart from the
\g poOlicies laid down by the Department of Pergonnel, it
?r'

‘&t‘&;: is mandatory for them to consult the Department of
Personnel, in terms oOf sub-Rule 4 Of—Rule 4 of the |
Transaction of Business Rules; oOtherwise the policies
laid down by the Department of Personnel are binding

on them. If that is the policy of the Government, we do
not see any reason tor the Railway Board not to adopt
the policy instructions relating to reservation roster
as lssued by the Department of ?ersonnel.‘The orders
issued by Railwéy Board dated 21.8.97 Annexure-4A/3 are

: thus, liable to be guashed and pet aside.

.ng
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13. as per ‘L' type roster issued by the Department
of Personnel, in a cadre of two poOsts, a vacancy shall
be reserved for SC only when 5th replaceimnent is due.
In view of this, impugned notificetion at Annex.a/1 is
liable to be quashed and set aside. This is a case of
second replacement and this vacancy cannot .e treated

as reserved tor oC.

i4. In view ©f the facts and circumstances as
;g discussed above, we decide the matter as followss-
s “The impughed notification dated 3.7.98 (a/1)is
RN fuashed «anag set aside. The vacancy shall be’

treated as unreserved, as this is a stage of
second replacemment only. #odel roster issued

by Railway Board vide letter dated 21.8.97 (4/3)
is also guashed and set aside. Regpondents lo.

1 and 3 are directed to adopt the same model
roster as lssued by the Department of Fersonnel
and Treining and commupnicate the same to their

subordinate units within a period of 3 months
from the date of this order.™

15, In the tacts and circumstances of the case,

the Parties are left to bear their own costs.

ﬁﬁgb\¥ﬂ>— o . | 2QWM/G]§T}v0\
(A.P. Nagrath) - la.K, Misra)
CAdmn, Hembex ' “Judl. membei
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