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IN TBE CSNTRAL ADMINIStRATr/E TRIBUNAL 

uA No.265{98 

with 
~ No~l63/98 

JODHJ:?UR 3BNCH, JJDHPUR 

G.S •. deena S/o Shri Khyali Ramj i I"'leena, aged about 40 years, 

R/o Quarter No.T-9D Railwa] Station Nawa City, District Nagour 

{Rajasthan) .lreseritly ~orking as Head Goods Clerk at Raihvay 

~tation Nawa City District Nagour {Rajasthan) 

Applicant. 

VERSUS 

1. Union 0f India through the General ~anager Northern 

Railway, Baroda Hwuse, New Delhi. 

2. Divisional Railway Manager, Northern Railway, 

J·odhpur. 

Divisional Personnel Officer, Northern Railwaz, 

Jodhpur. 

Respondents. 

. . . . . . . 
Mr. S.K. !•lalik., Counsel for the applicant. 

Mr. Vinit M«thur, Counsel for the respondents. 

. . . . . . . 
~~ 

flon 1 ble J:'lr. Justice B.s. Railcote, V'ice Chairrnan . 

. . . . . . . 
~RDSR 

(per Hon'ble Mr. Justice B.S. Raikote) 

ln;this application filed under Section 19 of the 
/ 

Administrative Tribunals Act, 1985, the applicant has sought 
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for quashing of Annexure .P.~/1 dated 11.05 .94, Anne.xure ;.-.;2 

dated 25 .. 05 .98 ani!. .~nnexure l'i./10 dated 02.09.98. r:e has alt:.'O 

sought for a direction to t'i1e resporiients to consider the case 

of tb.e applicant for promotion to the poot of f:ectd Goods Clerk 

OGC, for short) in thecgrade of Rs.l400-2300 w.e.f. 1.3.93 

or w.e.f. 25.7.94 on ST point .. 

2. Tl:1e applicant subrnitted that he \~ras appointed as Goods 

Clerl\:. w .e.£. 2. 7 .8L:J. Thereafter, .he vJa:s proil;oted on tt:1e post 

of .Serlior Goocis Cler1.;:, w.e.f. 1.01.84 un:1er the restructurir:.;J 

Serene. But in the yea:r 199 3, vide office order dated 7.9 .9 3 

the resporrients prom:rted certain persons from the post of 

fl:iC to the post of Goods Supervisor in the grade of Rs.1600-

2660 urrler the re&tructuring Scherce~ in \"ib.ich on an ST point, 

y Shri Tara Chand 1-:eena ;)eing promoted to the post of Goods 
,r, \,_ ... ,·:. • •. 

tim auulicant ·w_ould ~·have been proi':"Oted as EGC on -~ ~ ' 

F.e accordirg ly, made a representatio1.1. On tile 

A/1 dated 11.05.94 vias issued, stating that on the basis of 

the cadre stre!.".igth of 23 of U3C, tv1o posts were reserved for 

ST, ar:il on these tt..ro posts S/Sh. Tara Chand /;jeena and Babu 

~ Lal l·Ieena -v..vere working, arrl therefore, the applicant is not 

entitled to prmrotion as ruC, but the ir£~p11",;rned order Annexure 

A./1 is not cor:rect. T~be applicarlt furtLer subrc-d.tted that 

t'hereafter, the resporrlents con:::1ucted selection for the post 

of Goods Supervisor at:i1 in that selection, Si1ri Babu Lal l·ieena 

was e~'lp<:::tnelled and pronoted as Goods Supervisor, an.:1 on tile 

vaca.Ti:y caused by said Sh.ri :Gabu .Lal Elaena, tbe applicant request( 

for his pro~;·otio n to the post of lliC VI .e. f. 25.7.94 on 5T point • 
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But the sarne 'II'Jas not considered~ and accordingl;;:, the in~pugned 

letter dated 25.5.98 vide ~:~\.nne xure A/2 was issued to the appli­

cant. The o:onlicant further submitted that he should hc.ve been 
~ .... 

pro~.-oted on the vacancy caused by Siu:i Babu La.l l:eena being 

pronoted to Goods Supervisor, and. the ii:.pug·ned order Annex-ure 

' 
A/2 dated 25 ~05 .98 also is illegal. Thougi1 subsequently Sbri 

Taro. Gi1c;;.nd ;:::eena ~Ja:s reverted because of sone punishrrent s i1i<posed _ 

on bi:.1/but after the punishrc·ent \'las over1 he was again pror.oted 

) to the post of Goods Supervisor. Therefore, the applicant. could 

ll.ave been pro1<oted on the dT point as Goods Supervisor but the 

.r;~ respon::l.ents have been taking inconsistent stand. ~On . 

further representations made by the applicant after prollot·ion 

of Sb.ri Tara Ci1and ~·eena at:D Ba.Ou LB.l ~:eena, the department again. 

Therefore, the applicant could have been prorl-oted, as prayed for. 

H':lvrever, the applicant i1as been pro~toted as HJC vide 2\nnexure A/8 

w .e .f. 12.01.96. Trs applico.nt conte<iied that he should have 

been promoted w.e.f. 1.03.93 or w.e.f. 25.07.94 on dT point, 

instead of 12.01.96 vide l';.nnexure 1~/8. 

3. Respor1~ients by filing reply,. have vehemently denied the 

avernent:;;; ri·k:lde in the application. They bc.ve stated ti:1dt the 

statei:l'en\: Hu!ide in Anne:t..~e A/1 that the total number of posts 

were 23 itself, was a rid.sta'k.e. 

5. 3.9 3, the total nu\iiber o£ posts \-oJere reduced £row 25 to 17 
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after restructuring the cadre as on 1 .. 3 .. 93.. Therefore, out oi 

17 posts, the per centage of 7.5 per cerlt rneant for ;;.T cu.te-

gory coLes to only one po::;.'t, and that O.tle post \~as al:r:'.eady 

occupyieq by Shri J:~omar Singh i·leena, who ~ms senior to the appli-

carlt, and in these circu<•iotances, the applicant cou1:1 not be 

pror.-oted earlier to .i\nnexure A/8 dated 12.1.96. Therefore, 

tbe application has no ;·;;erits and is liable to be rejected. 

4. 1?row the pleadir.x:Js arri contentions of both the parties, 

\1![8 have tO see Whether the applicant is eLltitleu tO ue prOl>"Oteu cS 

id.e .. :f. 

The cadre strength of H.JC, as per Anne2~e R/1 dc::.t.ed 5.3.93~ 

1. 3.9 3 r..1as reduced fron1 25 to 17/ as per restructuring of 

In view of this order dated 5.3.93/ti"le statei,lent 

in .1\.nnexure ~r.:.;1 dated 11.5.94 regurding cadre stren;:rt i1 cs 2 3 

was a r-.:d. st<:±l<.:e, as contenJed by the respondents, deserves 

acceptance. :I11 all probability, Annexure A/1 \V"<iS issued without 

notici O:J Annexure R/1, and ;\m:te .>."l''re R/1 categorically reduced 

the cadre strength of HJC. from 25 to 17. If that is so,~ the 

reservation of 7 .s per cent for ST category candidU.t~e \!oulU 
being 

cm<.e to one post, ar.d that one post t"lasfoccupyieq Dy one ::SiJri 

~~r<~c:.r 6iri£rh ~-:eena, who belonged to &T co.tegory, u.r.td adr.d..ttedly, 

Bhri .Anr:.;:,.r Singh 'was senior to the applicant. If that 1~1 so, 

there vJoS r.\0 post rceo.nt ±:or ST category carrJ.idate, for »...~±~ 

pronnti:n;:;rti;e o.pplicc..nt from the poot o£ senior Goods Cler~.::. to 

B3C. .lt is not the case of the applicant that any of ius junior 

was proiroted as against: his claic ... , ana adr:d.ttedly ~::.h~Cr .::i.irl<;h 

, ~·een& vJas senior to hi~,i~ arri only c>.fter :\,,..::cr Si:ng-h ~-:eeue:, vuco.tea 
:L:urti1er 

the post by,(proHotlon,. t.he o.pplicant coulo get it. Therefore, 

the conteutio.u o£ the resporiients that there \vC:.s no post cvailob.ie 

c:: 
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for tb.e applicant,. as au sr candidate, for being prom:>ted to the 

post of B3C, de serves to be accepted • .~ s ner t; 1e la111 dec lared 
"' 

by Hon'ble the SupreT~-e Court, roster reservation -vmuld be 

according l y to the po st-'lf~i .se, but tlOt on the v ac ancy1tJi se , a r:ii as 

per t.i:1e percentas;:;e of posts rceant for ST category, the applicant 

cou1J not get it ar:i1 in such circumstances, the applicant can-

not rna.ke any grievance for his non-pronntion either vJ .e .f. 1. 3 .9.3 

or w.e.f. 25.7.94. A<:l~-,-.:Lttedly, he was prom:>ted as LUC 'tv.e.f. 

) 12.1.96 vide i'Hmexure A~8. In these circun"lstances, we do not 

firrl any rrerit in this application. 

6. lbwever, t-i:J.e learned counsel for the applicant corrteriied 

that in fact, SiJ.ri ,~~.~Jar Singh r'1eena was eu.r lier posted. to the 

_ .. _,·.....-::~~frr post of LGC as a general category catriidate, but not .::..s an ST 
;';;.-"' ~1, ~ • ~ 

i'_:, ~~\, c"·tegory candidate. Therefore, there would be or.e vu.car.!Cy :Cor 

// 'J'S~' -~~~~)~; category. On the other hand, departroent conterried th<:t Sbri 
t' : ~ ~· 

L,\\, +·\:~··;., }/!; .:,la~ Sir.qh l>·!eena \vas pror.oted only on the ST point, but not CiS 

P,.:.~~"' . :.~': i.<- /, 
.. ~···'. /'-4~' I· ..... l ..,_, \~;"~;;.:~ ~.!.;·/· •s. general. cafJC:li.date. The app icarrt h4s not produced aoy rtaterial 

"-b, :~}a- ~,'i\q~' .. 

I ..,_ 
/ . 

to substant-iate- i:ri.s contention th<it in fact, Shri Arrer Sing<h 

~<.eena ~tJas occupyi rJ;r the post of H:JC on l:'li s oHn general rreri t 

<::ts general canJidcte, but not as 2.. cc:o.udidate be lon;Ji n;:5 to ST. 

category. In this view of the matter, the cont.etrtion Of tl-le 

applicant thd.t Sbri Amar Singh ~-:eena was in fact, occupying 

the post of 1:-bC, C:ls general carr.Sidate cannot L;e accepted. ::ore-

over, from going througi1 the entire application, \-Je do not 

find any allegation tho.t Shri A•··ar Binr;_i·~~ .i::leena was occupying the 

post of ttlC on his O'>'Hl ~>erit o.s a general candidate, but not 

as a candid ate be lo l:'J'J i t1CJ to ST category • In t l."ii s view o:E the 

n}atter, this contention of the appJ..icant is also liable to :Oe 

rejected. ibwever the learned counsel for the applicant hCJ.s 

relied upon the jt.rlqrnents o'f 1-bn'ble the SuprEHDe Court in 1997 

SCC (L & S) 1044 (Superintending En:,;Jineer, PU0lic tiaalth U . .'l' • 

• • • 6 
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Cbarrligarh & Ors. V/s Kuldeep Singh. & Ors.), 1999 SCC 362 (Bal::nJraill 

v /s u .. o .. I.) I 1999, ( 3) Supr:em9 129 (Baburarn etc. v;s c .c. J'acob 

and Ors. etc.,), in support of his contention. But in our 

opinion, ·these judc;.J:tuents would not be applicable to the facts 

of the present case. In 1997 sec ( .L & S) 1044, Eon'ble the 

Supre.-,·e Court has laid dOVJn the l.::rw that if ST can::Udate was 

not available, suci1 vacancy would hGve been reserved for 3C 

can:Jidate, and in case o:£ non-availability of SC candidate, tl:-19 

vacat~y shoud.d have been carriecJ forward for three recruitment 

years. But that is not the principles involved in the present 

case. In 1999 ( 3) Suprews 129, Hon 'ble the Supre•<e Court held 

that the rr.:3.tter prior to R.K. Sabharwal's cannot be considered 

tl:-.e nmrber of posts in the cadre but not in relation to vaca.n-

cies, and if any person was promoted prior to Sabharwal's case, 

such pror';"'tioo cannot be disturbed. In the irl&tant case 1 ti1at 

is also not an issue. Therefore, t.hese judgm::mts do not apply 

to the facts of the present case, arrl they are distit~uisht:i))le 

iroz.1 the_ £acts of the case on hand. As we have already st<:o.ted 

above, if ther.e was no post c:..vai lable for prouotion to tbe 

applicant on ST point an::1 the person prorroted earlier v-Jas senior 

to him and none of the person junior to hira has been prm.nted, 

the applicant • :::_; prayer for proi.<etion caunot Le o.ccepted. 

7. From the iri1pug!)ed order at Annexure Af1, it is clear thc.t 

the applicant. • s case for prornotio n \'i' .e. f. 1. 3. 9 3 has been 
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rejected on 11.5.94. But this order ti1e 2ipplicant ho.s not 

challen;::Jed. Even t.i~e case of the U.pplicant that l.:~e sL.t.Ould buve 

been pror-;oted w.e.f. 25.7 .. 94 also~ would be b<Jrred by tLre, as 

stated above. The present application is filed in t.he year 

1998. )'!"rom these two dates ti:1at is 1.3.93 arrl 25.7.94, the 

applic<:u1t should have preferred c.:u1 o.pplication v!iti:lin one ye-a,r. 

Only because i-e raade one representat.ion in the year 1998 Which 

\vas rejected viel.e Arme>.."llt'e ;:~;2, the cause of act.ion c2tmot 

revive··once it is barred by tirte. Annexure l'>../2 dated 25 .. 5.98 

furtb.er reiterates the sar .. e stand of the departh·ent as in Am"-

"/1 e ).'1:.lr e t'b. • Eon 1 ble the.Suprette Court in 1999 SCC (L & 3) 251 

(u ... o,.I .. and. J.~onr. V'/s s • .s. l..Qthiyal and Ors.) no.s pointe6 out 

basis of ... 1:t.rjnexure Af8, al:'ii !"lis alleged claim :L:or proi:otion 

w .e .i. 1. 3.9 3 aril 25 .. 7.94 \lmuki be :Oarred by thc.t tir<e. 1.-:io'iti-

ever, the ~lpp l ic ant has filed a separate app lic::::"t ion :Cor 

condonation .oi delay in;:::;,\;~ :No.l65/98. J3u:t from tiJe:-reu.ding 

of the entire Ii.~~, t·Je £ir:ti th.::~t tbe applic.:.:tnt ·siH!Jly stated thu.t 

he i<.ade subsequent represent<:".:.t ion <:irti i:C ti1e applicant hc.s not 

challenged the e.:::.rlier order, his constit.utional right &v.::iL.:..ble 

to hii<; would not be .effected. :l3ut in our opinion, this does 

not constitute c..ny su:Lficient cause for the purpose of con-

donation of oe;:;_ay. I:L the applicant 1;,;•as oot pro.-:--oted in the 

year 1993 or 1994, he should have iiniLediately approached this 

'l'rii:Junal vJit.hin one yem:, and after the period of li •. ;itation 

if he r:~kes sor.-e represe.nt•J.tions, that ;,'i·ould rJOt e.::>..tend the 

limitatio.n. In these circuri·\stances we do not :Cirri any >\terit 
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in the t·u:~o also. J~:..ccord in9ly, we pass the order as uooer: 

~~~ 
i k ' / 

' ' l' 

" The OA L:o.265/98 ar:d the Fll\. l:~o.l65/98 are l!ereby 

d isfi'd. s sed • But in the circurL"~:::.tances 'tvithout costs. 11 

(.Justice B.S. Raii.~ote) 
Vice Chctirr~an 


