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IN THE CENTRAL ADMINI_S':_['RATIVE. TRIBQNAL I JODHPUR BENCH I 

JODHPUR ., 
. ' 

DA~TE- OF ORDER Ol.I2.I99~. 
O.A.NO •. 200/I998. 

fJ ' 

Kantila1 Jain S/o .Shri Manak1a1, Age about 52 years, R/o 

Vi11. P,eech, T~IJ. · SimaJ~wara, .. Dist. "Dqngarpur and working· 

as Postman in Head Post nffice Dungarpur~ 

APPLICANT. 

VERSUS. '. 

I. Union of India throu9h the Secretary,to the Goverment, 

Mini_~t ry of Corrimun{ca t ion~ (Postal -'Dep~Ftme!lt),- _Sancha r: 

Bhawan, New Delhi. 

2. · Th~ ~bp~rintendent· of P6st Offices, nungarpur, 

0 3I4 001. 

-~--~.RESPONOENTS.· 

• 1._ -'. 

JUDICIAL MEMBER 

- ..... . 
\' 

_None present-for the AppJ.ic~nt~. 
"\1-

Mr. Vineet M~thur, Counsel ·for the ~~spondents. 

... ,.,.• .. 

BY·THE COURT 

,. , . . ,-

The appiicant .has filed this 0.~-. with· the prayer 

that the _impugned transfer 'order dated 2i.7.I998 
·, 

(Annex.A/"1) be declared i1lea1 and be quashed with all 

'I ' 

'consequent~al benefits .• _The appli_cant.·ha.s fur·ther prayed 
\ 

that th~ impugned order A~riex.A/1 be not enforced against 

him which .has not yet been ·executed.. He ha~ ,.al~o ·prayed 

for interim- relief: of staying· t-he qperation· of ord.er 
' 

Annex·. A/ I. 

~ 

2 • Not i c e of the 0 • A ~ --w a s . g i v en t o · t he respondent s on: 

27.1.-I998·. The respondents .sought :t_ime for filing 

I 

reply,therefore, the ·operation of tpe impugned_ transfer 

' .... "'\ 
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order was 'stayed and the same conti·nu'ed to be extended 

from. time to time.· 

3. · :r have heard. ,the learnea counsel' for 'the ·respondents .. 

in detail .• 
--. J 

Having .waited· for learneq counsel for the 

applicant for ·st,Iffi.cj_ent1y .. Jong· time; as me_ntion~a in the 

Orde~-sheet,· I proposed.to-aispose-of·~he ~~se on merits. 
·' 

The oraer is ·as follows z-

,4~ The applicant.- has .al~eged· i~ his O.A. th,at--inspite' 

of. expre,ss irig hfs un-;~] 1 ingness .to be transfe.lfrea anao 

posted _as Mail over.s~er, ·he has be~!l ··transf~rre'd as M'ail 

. Ov·erseer from Dungarpur tq Banswara vide. impugned order 

Ann~i~A/1. This order' seems to have b~en p~ssed to 

accom:r:nedate · Shri La-xma.nla.l,. P.ostman, who is. the junior 
/ ' 

. ' ' 
.most Postrnah. In.absence of ~pplicant'e *illingness.to go 

on.tiansfe~ ~s Mail Ove~seer, ~he per~~n ~ex~ j~nior to. 

him s}J.oJlld have been .t·I:"ansferred. _. The tr-ansfer .order is 

• '· 1 f~eJ· 
.- not in /public. interest and is mala. flde in so much so ~ 

'· 

it ·accommoaates · ·the. next junJor ·rna.n· ; ·at :Dungarpur 

Headquarter. The appl :Lcant has furthe~ a~lege_d ·that he is 

·an elected: Tre·asurer of All ·India Posta.i E,mployees Union 

Cla~s~rv_ et~.--at punga~pur ~rid is im~une~ from. transfer a~ 

- per tbe·G~id~lines and Circulars'issuea by the department • 
..-~~ ~~--- 7~~: :~<~ : .. ~~ . ~- - .. ~ . ,. .. - ~ 

/~ . ".i!ic>r. al.i':, these. reasons,. "transfer is
11 

bad in 1 aw and deserves I/ ·. ·:/· .. · . .:_, ., . . -
'·· 

't0., be·.:;qu~-shed.; _·:.rn/the petitio·n itself, the applicant: haE 
- - \-~-- ·: ~-- ~i.. . - ~ : . " - "' 

. . ' I :!~ ' ' • ' 

·_mentioned iu>l ings in support of his .own contentions. 
' .! ~ 

\" ':_" 0: 

--,_-:··,-.5~: : .. _::·~J;.e/respondents have filed their detailed reply i 
-:·-. 

\~-KI~h~ It :i,s al~eged that against th~ tr:ansf·e~ order,. th 

applicant~ has t(tade no ._representation to the aepartment-c 

author:ft·ies' and ha~ , straight-way fi..led·· the O.A. wpi1 
,• . 

- - -· . 
s-hou1d ,be rejected .as ·p~e-mature.· It has further b·e· 

alleged -that Shri Laxmanlal .rio dqubt .was the juniqr-mo 

Postman brit is unaer susp~nsion f6r a charge unaer Sec.~ 

t:or whi <h he is· facing a · 1r i a.J i.n . the Crim'i m 1 C<!llrt. TherEf.c 

' ' 
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I . 

1 . 

i-

• 3.; 

the .gerson ~ext above Shri Lax~~nlal, wh~ch iric{d~ntly the 

applicant· is, ,has been transferred.· The transfer order. is 
. ' ' . 

made iri ·public irtten~s·t and in exige~cie~ of service. un-
. ' 

wi Jl ingness ·to_ -.go on· tra~sfe.r Ts r10 c:::ons ide rat ion for not 
. 

can, Cl i da·'t e from one place to· 

' .' 

·another·.· It has aiso been argued. that the term for whic_h 
I .. 

the app·l icant was elected as · Tre9;su~er of the Dun9arpur 

Branch of.t~e-Union,··was·o,n~y~one "<ye~r which h,as come t6 

a.n e_nd i . .n· the month" 6·f May, . therefore-,~. the pr:otec;tion of 

nqt,: t..-ransferr-ing ·the Union ,post-hold~rs is· not -avail-able 

the applicant~ ···No instances of· mala fide have. been 

described· in the ·.appli·cation. · Therefo-re, the impugned 
. t . ... • . . 

' -
. t~ansfer .. o.rder_ c~in'not. b.e interfe"r~d- with _as no statutory . . . ',. -- ' 

Guidelines or . the Ru-les have been dis-obeyed · :(n ·the 

instant transfer orde-r. A person. f.a.cir:tg suspension cann 't 

9,;:?:-\;?·e~·;:f_rans.fer.re.d .on an active posting. ~h~ O.A. i~ devoid of 
' ~..._'1_1 o,;.wt [ ") '- • • . . . . . 
. · :ifi-~Fi't:s: ana aes.erv~s. to. be~ reje~ted. 

• • lr 

' . 

~ 6. The applic-ant -has filed :rejoinder but the same has 

n.ot be~·n :-~ta.ken ori. :teco_rd .by accepting the ·application -for 

_ -g~ant of per~issi~~ to file rejoinder • 
... .. -~ ....... 

. -

7. From ·.·the · 'foregoing facts . ·.it appear;s that the 

· appl i.can't is ch~l·Ienging th~ ~~~nifer .on only ~hre~ 
' . 

I 

9rounds i.e. acdommodation: of ;j·unior-most person at the 

Headquarter, transfer of applic~~t ins.pit·e of the fact 

that he is a Union po.st-hol·der and ·thirdl'y he ··has been 

transferred ~nspi ~e of, his ·un-wi.ll,ingness to go on the 

p6st of Ma{l Overseer on tr~nsfer •. 
- "' 

I 

8-~ · I have co.ns ide red·. a 11 these grounds·. _The junior-most 
. . \ ' 

Postman~~l Dunga~pui -~hri La~manl~l is_un~jsputedly under 
.., •' . ' ~ . -

:suspension,· however, ·it. is a. diffe.rE:mt ma~ter· that he was 

suspended only. a week before 'the order Annex.A/1 ·was 

-~ 

' . ' ~--------~-----
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-
passed.· The fact remains t~at on the date when th& order 

•; 

· · Annex .A/1 was passe~ Shri Laxmanlal,Postman, was a 

/ 

/ 

· · suspended emp;l oyee. Mail Over·seer i.e·. a. 

promot i onaJ post, a· suspe_nded employee could not have been 

tran.sferred. For this _reason, the. ·transfer . of the 

appli<:ant ·cannot· be said.to: be bad _in· the ~ye of law. On 

these given facts it can also not be said that Shri 

La xmanJ al has· been a·c;coJT~moda ted at Dung a rpur Headqua.rtef" 

iri preference to the abplicant and thris th~ applicant has 
(. 

·. ,.. 
b~en- di~criminated. -The grou~d ·tak~n by the appJ icant 

·-
qoe"-6 "·n~.t :possess force. 

9 0. The ·second ground· is al-so ·not ava.i:J,able _- t.o the 
l 

'· 
intimation letter ¢!a ted 

) 

-,~·:~Annex .A/6) the·. Secretary,- of the Union Shri 
......... .,:_~ .: -~- - .... -

~1agqeo Feat nad informed. the :superin~ende~t :E'ost 

. Offices,Durigarpur/ about the :-~-u,i ·Office Bearers and 

' ftii;1 
_th~ir :=erm ~hey 'wer:e. elec~·ed -for. the yea.r 19?7. -From the 

¢late ·of ·intimation onJ3 yea-r comes t.ci an. end on 10.4.1998.· 

\ 

The app_l i cant has not P,roduced the Canst i tut ion · of the 

Ass~ciation whic~ may go· to show the· term of election but 

the indication in the Jetter that O.ffice Bear1ers have been 

• .t__ a-.-~,... f 
c~~ or the. ye,ar 1997 goes to show that the 

As'soci~tion i.s hold-i-ng '~arly election •. 

~~A~ As per the Guideline~ and Circulars. 

(Annex.A/5) 'the Office Bearers are immuned' from bein.g 

f:.ransfer.red during the first yea_r of their election. In 

the same Circular Clause 5 says that concession of 

immunity· fro~' transfer may . b·e granted. for. the 2nd year 

also to office bearers of such of the 

Asso~ia~ion~/Unioris wh6se ·Constitution provides ·for 

Coriference /Elect ions in two years., instead a·f annua 11 y ~ In 

the ir:J.~tant 
\ 

is nothing on reco~d to show tha1 case, there. 

] . 
i -- --- . - - .... 
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the el•ction of the applicant w~s for a period of· two years 

or fhe Dungarpur Br~nch of the Associ~tion ~a~ a procedure 

of electing its Office Bearer . for two years., therefore, 

-this ground is also· not available to -the applicant for 

challenging the transfer. 

' I 

10. Here I may venture to inention that public interest 

and exigency of services ar·e paramount thEm- the personal 

convenience and interef:?t of an individual employee, 
c 

therefore,- it caimot be said- _that_ -a-n employee who is an 

Office Bearer -of ~a Union/Association is immuned from 

t --~f;~~jri public i'nterest. 

~;;;;:~~:-_.:· :_._?-~~~~~::, .. --
.-,~ Afi. c· -~he···::uti~d ground- which- relates to ·un-wu)ingness ·is 

-;.{ ' . ' 

\t\~lso. n:t aV'aijable to the applicant. In my opinion·, the. 

~l\..~:,Wi_ll i ngriess. -of an empl oye_e to pr~ceed on t_ransfer to a 

~i~·icul~r -:.:p-~a~e is asked by the department to find out a 
- ~ .... · - - :~ .• ::.:=;; -:-_-:: -~ ......... 

person ~ho is in a need of ac~ommodatiqn by way _of transfer 

to such pla~e but that dbe~ not mean that u~-w~lling person 
. 

cannot· be transferred to s·uch pla~e ~ No employee can be 

permitted to serve. -on his own condi't ions. Showing· un-
I 

'willing_ness. ·to go on tran-sfer. is o_ne such condition which 

cannot be permitte~ to be-taken by an· employee for stay!ng 

at a particular place~ Moreover, the applica·n_t is ·being·; 

brari_s.ferr~.d on a superior .pqst than. that of a Postman a'n.a· 

if ol! promotion or on_ such supervisory post if _employees 

are permitted -to g-ive their·.un-will_ihgness then .probably 

the work ._~f the depa'rt!fl~nt' will .come to ari stand-still. On 

the one. hand employees from. time. to time. advance their 

grie'vance for' not giving p.romotion in' ti_me. and on the other 

h'and they .are not. -willing j:o_ go even on -promoti-on to, new 
::::. 't 

place, therefor:e, I am not iptlined to- accept the 

c6ntentiop rai~ed by. th~ ~pplicant in the O.A. that he is 

being tr~nsferred again-st_ his ·wis'hes. 
,; 

Here I may a'ga in 



'if-.·. ' ,. 

. I. • 6. ; 

r.epeat that ·individua~ choice has no prefe.rence over the 

official act·ion. 
I 

It is for. the department to,see as to who 
I , • ~ 

i·s fit' ·person· to. be posted at a ·partic~lar place. on a 

I?articuJar po~t": 

12. In ·the·matters of t.ran~fer H'on'ble Supreme Cour-t .has 

very clearly.laid down that un~~~s trans~er ord~r is per se 
. ' 

mala ·fide and has been made · i_D· colourable exercise, _of 

pqwer'. the same ca'nnot be interf:en~.d with. Iri the ins·tant 

case, ,the applicant 
.. 

has riot been · ab1e t'o show the mala 

fide.s of the concerned· authorities or i-hat the transfer 

order has be~n made· in colourable exercise of power, 

/; 
.. ·~~~i"'G~·;:;:; --the. transfer·· order in questio~· canno:t be 
~ ... ..-:- -"' ~ .... ~.:.i-· . ._ ~- ~;- ~ . 

· • 
1
;

1 
,~ J1f~·re f~~-~:~- ~.i.t h. ', 

lr .'! · ··~ - ~t )i , . . " 1· .. 
~~ A \• ·. ' , ' 
~o'.>.. -.. ... r 

'~ .b:~," " • .. {•e 
·,,\ -"'\13. · ·:t have· 1~1 so gone 

,._ .(,\."' ')·;:: .. - ' . ~ . . "·· 

·--~~\~~rned}:ou~sel ·.for-applicant·in 9.A. Whil~ there cannot be 
~ . . . 
1;:.wc{'bpiri:ion in .respec~ of law· propoun.ded therein. But in 

, ' 
sech matters, .the·fac~s of t~e ca~e ~re the griiding factor. 

Gener~l ~rincipl~s have been laid ·do~n .in the various 

rul.fngs but _the~ are· propounded keeping _in view· the facts 

of the case. ·.In all • such cases,· the transfer order was 

-found to be co_ntra:ry to rules or:·departmental guidelines o.r 

earJier than the t.erm prescribed for a part)cular _post and 

in view o~ these facts, th~ transfer orders were q~ashed in 

respect i ve· ·· >cases .. But no such case of violation of 

statutory rules; guideli.nes or _pr.e-matl!re tr.ansfers is 

available in the case i~ hand. All t~e~e ~ulings as cited· 

- - . . ·. 
by the learned. counsel in his .O.A. -are distingui~hable on 

.• 
" -

{acts and therefore cann·ot -be made applrcable D.er.e. . . . 

14 .• 
I 

In,my op!nion, the Or~ginai ~pplication is devoid. of 
I .-

' merits and deserves to be rejected. 

'/ 

~ 

\ 
I 
i 

\ 

-~~J ------··------
\ 
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'~--------/ 

l,.. •£ •. -·; :· ' ' \\ r }Jf.: ',, <!'he _ 9\!!.,nal. Appljcati~n is hereby dismissed. The 

,f'~-~nterl!TI Order. s;tay1ng the operat1on of transfer is hereby 
·- ' . ~1 \~-. r. . ' r,~. :~_ .. /'t 

v1f:a;Sab
1

ed. T~-~;··P,jl'rties are left to· pear their own costs. 

\~~:f'~~y 
i_ 

MEHTA 

'. 
....- ; ' 

( A.K.MISRA 
Judicial Member 
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