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.None present for the Apblicant;i

IN THE CENTRAL ADMINISTRATIVF TRIBQNAL JODHPUR BENCH,
< - JODHPUR "~ -\,

N

o - ' DATE OF ORDER ; 01.12.1998.
0.A.NO,. 200/1998. - S :

[
A .

Kant11al Jain S/o . Shr1 Manakla], Age about‘52 years, R/o
Vill. Peech, Teh.:" Slmalwara, D1st. Dungarpur and worklng

as Postman in Head Post Offlce Dungarpur.
oo R o . ¢ ..... APPLICANT.

!

VERSUS. .

1. Union of India through the Secretary to the Goverment ,

Ministry of‘COMmuﬁicatioﬁ«(Postal—bebartmept)y-Sanchar
Bhawan, New Delhi; ) oo .

A, -

.2.~ The Shper:ntendent of Post Offlces, Dungarpur,'

ri;D1v151on, Dungarpur 0 314 001

- .....RESPONDENTS.

'HONOURABLE‘MR. A,K.MISRA, JUDICIAL MEMBER

Mr. Vineet Mathurlﬂéounsellfor‘the Respondents.

BY “THE COURT - . .

The applicant .has filed this O.A. with the prayer

that the impugned -transfer order dated 22.7.1998-

(Annex.A/1) be declared illeal and be duashed with all

~

‘consequential benefits. The appllcant ‘has further prayed

\
that the Jmpugned order Annex. A/l be not enforced agalnst

him whlchrhas not vet been executed, ) ‘had also ‘prayed
for interim relijef - of staying the operation of order
Annex.A/l. =~ , g | ‘ o <,\_

2. . Notice of the O.A}nwas.given‘to'the respondents on

27.1.1998. - The respondents sought time ‘for filing

reply,therefore, the operation of'the:impugned‘transfer
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: Crder was stdyed and the same centinued‘telbe extended

s

from time to time.. - - . - S

3. I have.heardwthe learned eounsel‘for‘the“respondents,
in ’detail Havingf waited’ for learned counsel for. the

app11cant for suff1c1ently long t1me; as mentloned in the

H

Order—sheetr T proposed to- dlspose of the case on. merltsr

~ - N R

The order is .as tollows T

4] The applicant. has alleged in his O;A, that -inspite’

- of - expressing his hn—nlllingness to be transferred and:

s

posted as Mail QVerseer,'he.has beenitransferred as Mail

.

] . . o L S
" Overseer from Dungarpur to Banswara vide impugned order

Annex.A/1. This order’' seems to have  béen passed to

~accommedate  Shri Laxmanlal,.Postman, who, is- the junior

o

unost Postman. In absence of appl1cant S w1111ngness to gd

'on'tfansferhas Mall'Overseer, the person next junior to.

\

h1m should have been transferred ,.The transfer_order is

‘ ek
not 1napub11c interest and is mala flde in~so much so as

'it accommodates/,the,_next junlor ‘man ; at ‘Dungarpur

Headqdarter. The applicant has further.allegedvthat he is

‘an elected Treasurer of All- Ind1a Postal Employees Unlon

Class IV, etc. at Dungarpur and is immuned from transfer as

per_the Gu1del1nes and Clrculars 1ssued by the department.

V,Fer all these reasons, transfer 1s bad 1n law and déserves

fthbe quashed In/the petltion itself, the appllcant ha=

B _’, L;

;mentloned rullngs in support of his.own contentions.

+
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- “fThg'respondents have filed their detailed reply i

-~ \

TWHIEh 1t is alleged that aga1nst the transfer order, th

\ ~ ~~

A‘appllcant has made no representatlon to the departmentc

aqthorlxies- and has stralght—way flled the O.A. whit

Co

" should be rejected as:pne—mature.' It has further be

alleged -that ShrilLakmanlalJno_dqubt-was the Fjunior-mo

Postman but is under suspension for a charge under Sec.3

.ﬁor>whim heiS’facinga'uial in the Crimiml Cart.Therdc

- -
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the person.next above Shr1 Laxmanlal, whlch 1nc1dent1y the

f A - appllcant 1s,,has been transferred The transfer order is

.made in pUbllC 1nterest and in ex1genc1es of serv1ce.,Un—

B

1111ngness to go on’ transfer is no cons1derat10n for not

transferrlng ~a- partlcular candldate from one place to
Janother:' It has also been arguedj that the term for which

i
[
@

the'appiioant‘was'elected as'Treasﬁrer of the ﬁungarpur

_(j?ﬁ . B Branch of,the'Union}"waS‘on;y:one'”year which has céme té
. " an end in the month-of May, _therefore, the protection of

not: transferring the Union_post—holders is- not .available
the applicantﬂ "iNo instances of"mala fide have. been

described- in‘ the appllcatlon. K 'Therefore, 'the impUgned

[N

transfer order cannot be 1nterfered w1th .as no statutory

7 V

Gu;dellnes or the Rules have heen’ dis-opeyed 'ih ‘the

.1nstant transfer order. A person fac1ng suspension cann't

,-*b ﬁransferred on an active post1ng ‘The O.A. is devoid of

sy
@ «

‘<mer1ts=andvdeserves to‘be‘rejected.

“ i - . A t .
: B , . - . -

¥ 56.‘«‘The applidant has filed rejoinder but the same has

= > . . - ~ - Fal

not been .taken on record by accepting the ‘application -for

?:,grant,of'perhission‘to file rejoinder. - - - .
7. A_Fromlfthe 'foregoing,-facts,ﬂit appears that 'the_

"applicant is- chalIenginé' the‘ transfer .on 'only threé

- grounds i.e. accommodatlon of junlor most person at the
Headquarter, transfer of appllcant 1nsp1te of the fact

- that he is a Unlon post holder and th1rd1y he "has been

transferred _1r1sp;Lte ofr hlS -un-willingness to go on the
post of Mail Overseer on transfer.

o \
C (T I have considered . all these grounds. .The junior-most
- L o . C o \ . ' ’

Postman;at,Dungarpur‘Shri Laxmanlal is undisputedly under
_suspension,'however,'it,is a,different matter that he was

suspended only . a week before 'the order Annex.A/1 ‘was
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passed. The fact remains that on the date nhen~the order

I

" Annex.A/l1 was passed Shri TLaxmanlal,Postman, ~was a

/

" suspended employee. ~ As a.. Mail Overseer i.e. a.

promotional post, a Suspended employee could not have been

transferred, For this _reason, the. transfer | of the

R _applicant’cannot-he said to: be bad in the eye' of iaw. On

these givenA facts it can also' not be said that Shri.

Laxmanlal has been accommodated at Dungarpur Headquarter

: 1n preference to the appllcant and thus the appllcant has

~

been dlscr1m1nated The ground ‘taken by the appllcant
does not possess force. o . _.i» . P
9.. The ?second_ Qround " is also -not available to the

appllcant dwﬁdﬁf\ intimatdon letter © dated | 10r4;1997‘
(Annex A/6) - I the'jsecretary,~of the Union Shri
Jagdeo Roat had'_ informedlhithe4:’Superintendent Post
Offlces,Dungarpur about the f&&@ﬂ?ﬁ»i_'offlce Bearers and
the1r ternm?hey were elected for the year 1997 From the

date of - 1nt1matlon one year comes to an end on 10.4. 1998‘

The appllcant has not produced the Const1tut1on of theA

,'Assoc1at10n which may go to show the‘term of electlon but

the indication in the ietter that foicelﬁeaners have been

Céhzﬁbﬁ” for the year ;199f‘ goes »to show that the
AsSociatton is holding year1§ election.

g;A}. - L . Ks per the Guidelines and Circulars.
(Anne;.A/S) ‘the ‘Office Bearers are immuned ' from belng

transferred durlng the first year of" the1r election. In

the same C1rcular‘ Clause _F says that concession of

.1mmun1ty from transfer may -be granted for. the 2nd year

~

also to the ' offlce bearers of such of the

Assoc1atlons/Un10ns whose "Constitution provides for

' Conference/Electlons in two years, instead of annually. In

(

the instant case, there is nothing on record to show thal

-
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the election of ‘the applicant was for atperiod‘of-two years

or the Dungarpur‘Branch'of the Association has a procedure

of electing its Office Bearer ‘for two years, therefore,

¢ - - 3

- this ground is also not available to .the applicant for

challenging the transfer.

10. . Here'l'may venture to‘mentlon that public interest
and exigency of ‘services are paramount than. the personal
convenience andAvinterest ;of an individual employee,

therefore, it cannot be said-that-an'employee who is an

Office Bearer of -a Union/Association is immuned  from

o mmﬁerwln publlc 1nterest.

4?5%. The thlgd ground wh1ch relates to un- w1ll1ngness is

also not avalgable to the appllcant. In my opinion, the

W ]

hllll1ngness of an employee to proceed on transfer to a

_\,\._ - A

v, __,. -

person who is in a need of accommodat1on by way of transfer

to such place but that does not mean that un—w1111ng person

Cannot'be’transferred to such place. No employee can be

permitted to serve ‘on his own  conditions. . Showing- un-
- = / ’ f .

‘'willingness to go on transfer. is one such condition which

cannot be.permitted to be-taken by an employee for staying

at a particular place. Moreover, the applicant is "being:
transferred on a superior .post than, that of a Postman and

if on promotion or on . such supervisory post if employees

are permitted to give theiryun—willingness'then probably-

- the work of the department’ will come ‘to an stand still. On

-,

the one. hand employees from time to time . advance their

griévance for not giving promotion in'time-and on the other

hand they are not w1111ng to go even on: promot1on to new

= "

_place, therefore, I Fam"notV 1ncl1ned to - accept the

content1on raised by the appl1cant ‘in the O A that he is

be1ng transferred aga1nst h1s ‘wishes. Here I may again



repeat that "individual choice has no preference over the

) official action.' It is for the-department tovsee as to who

Cis f1t person to. be posted at a partlcular place on a
| . s . i

,part1cular,post. : L . -

A

-

12. In‘the‘matters'of transfer Hon'ble Suprene Court has

very clearly laid down that unless transfer order is per se

N t '

mala - f1de and has been made in colourable exerc1set of

,power,.the same cannot be 1nterfered with. In the instant

case, .the appl1cant has niot been able to show the mala

P

fldes of the concerned authorltles or that the transfer

order has been made‘ in colourable exercise of power,

»

/t aﬁéfore}r _the transfer- order in question cannot be -
ﬁ{/ﬁ’terefered w1th. S R S ) ’

u'{'

I have @lso gone through the rul1ngs c1ted by the =~

%\learned counsel for- appllcant in O.A. Wh1le there cannot be
\‘ s ) - . -
two oplnlon in respect of law propounded thereln. But in

-such matters, ‘the ‘facts of the case are the gu1d1ng factor.

General :pr1nc1ples have been laid "down in the Varlous
rulings but they are propounded keeoing in view the facts

of the case. . In all such cases, the transfer order was '

found to be contrary to rules or‘departmental guidellnes or -
earlier than the term prescribed for a barticular post'and

'ﬁQ} . .in view of these facts, the transfer orders were quashed in

' respectiVe“ 7 .. cases.. But no such case of violation of

statutory rules; guidelines or'_pre—mature transfers is

available  in the case in hand. All these‘rulfngs as cited’
- by the learned counselfin his,O.Al-are distinguishable:on

.facts and therefore cannot be made‘applfcable here.

1

14, ° In, my op1nlon, the Original Application is devoid.ofA
. ~
.~ ' merits and deserves to be- rejected.

N
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15.  The Ofﬁ%gnal Appllcatlon is hereby dismisséd._ The
A

ﬁnterlm Order gtaying the operatlon of transfer is hereby_

% z:_J; -
aﬁacated Tbefpartles are left to bear thelr own costs.

gxbu/(

( A.K.MISRA )
Judicial Member:

MEHTA -
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