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Central Administr<:ttive Tribunal,Jodhpur Bench, 
Jodhpur · 

••• 

Date of order ; 1'7- Lt - 2.:..-~ 1 

O.A.No. 95/97 

R.K.Saxena S/o Shri R .c.saxena, aged aL"'ut 45 years,. 

R/o Sai nat h L'lot her Pub lie sc hoo 1, Pat ho n- i~riagr i, Sev a shr uru, 

Udaipur 313001, Last eraployed on the post of T .c .urrler 

s.s. Vadodara ~~fRly. 

• • • • • il.pplicant. 

Versus 

1. Union of Ir..dia t!:Jrough Ge.ne:r.al lvianager, \iestern 

Rail'li'Yay, Churcbgate, Bombay• 

Additional Divisional Railway Eianager 1 \"iestern 

Rai h<~ay, Vadodara. 

Senior Divisional Comnercial Hc..nager, \:~estern 

Ra il"b·J ay, V ado dar a • 

4. Divisional Couurerci al i•ianager, \-!estern Rai lvlay, 

Vadodara. 

• •••• Respondents • 

••••• 

CORAE : --

••••• 

Hr. J .K.Kc.o.ushi.k, Counsel for the applicant. 

1-'.fr • S.S.Vyas, Counsel for t:he resporii'ents. 

'-

••••• '• ~ . 

__ ( 
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The J.\pplicant had filed this application wit!l t rJe 

prey-er that the impugned Charge sheet BF-5 dated 31.10. 79 

penalty of reHova.l from service, Order dated 14.12.95 .. J:.~nnex. 

l .... /3 oi the appellate authority rejecting the e,:>..ppeal of the 

applicant and the Order dated 25.7 .96, Annex.;:,./3,/l-\\ rejectir:g 

the rev is ion of the applicant,. be declared illegal and :te 

quashed am the applicant be alloHed all consequential 

benefits as if no adverse orders e::dsted against bi.u1. 

2/ ~i'he applicant had challeruJed t.he aforesaid crk'.rge-

sheet and the orders on the ground t .h.o.t tile c i:l.<zgesbeet of 

ruajor -oenalty '•'as served by an autbority not competent to 
<it '"" ~' •• .,. '¥/.' 

#;;,~: ~~ .. ·(··;· .... imoose t.he major penalty,. the appliccont hc..s J:::een ~1eld g1..ti lty 

~-~'r 1!,~~ ~'\~~~1- the basis of conjectures and surmises and oo reC:~.soncible 
(( ·'\J .~t 'l ; 

~t;, ;.;;itt. f,t~ · nortunity t.o deferrl the case was prov Uied to him, that st..... ~·.;;1'1;}"" -···· , .. ~ 
~~' • .•... :(;" :r / 

r~-·-·----~-:.:;--f'~'/ the penalty of removal of the applicant from service "''as 
..,r~~<''l:."' , 

based on ext.rareous matters and 'lhras passed by an authority 

who t\Tas not the applicant • s appointing at.thority, the order 

of penalty is ex fc.cie illegal, arbitrary and v.Ji thout juris-

diction. Too applica.nt hdd also cb&llenged the order of 

the appellate authority on the ground th.?.t the applic;:mt 

was not provided ~vith an opportunity of personal hear in;~,. 

tl-e appeal has been rejected without considerin;r the points 

raised therein d.nd no finding ~las given i:.ry the appellate 

authority iri respect of the man::Jatory require;:;.-ents as provided 
R..4J..e__J.. 7 * 

under therules. It is also stated by the applicant that 
/..... 

ti:1e revisional authority had also rejected ·the revision o£ 

the applicant nechanically \,Iitbout application of rnind ani 



examining the raatter in detail. The applicant had challe.r.ged 

the disciplinary proceedin;s on the grourri that the discipli-

nary proceedings VIere conducted a:trl terminated with in-ordinate 

delay ~hich is only attributable to respolrlents. The penalty 

iruposed on tbe applicant is dis-proportionate to the alleged 

itd. s-corrl uct 1 therefore 1 t he in~ugned orders deserve to be 

set aside as prayed for in the OA .. 

3/ r·btice of ·the OA \'las g-iven to the respon:lents 'ir.rho 

have filed their reply to v.ohich no rejoir:rler '>'iTas filed by 

the o.ppliccnt. It is stated VJ the respondents tha.t the 

appliCC'Hlt Was appointed on the post of TiCl\:et Collector j,·;' ee.f. 

15.7. 76 after completing the requisite traini~ .Thereafter, 

the applicant had e.xectxted a bon5 in f<:::.vour Of ti1e dE:lpartrne'nt. 

for five yec>...r s but _. ·the applicant subrfd.tted resi9n::._t ion 

on 26.7.78 t·litbout ·settling the outstarrling dues in terms 

o£ the bond end absented himself frow duties w.e.£.26 .. 7.78., 

Consequently, he \¥as served with a c.har9esheet l\nnex. A/1 

dated 31 .. 10.79 but it \vas denied by the respoooents that 

the charges.ineet \vas served under tl:ie si9natures o£ dn in-

COi:tfletent officer.. It is alleged by the respondents that 

dtll::'ing the un-authorised absence period the applicant had 

accepted employment at; v:>...rious places and prayed for vlithdra'!.<~al 

of his resignation vide letter dat.ed 7.12.1983 but i1e was 

not penoitted to withdra'\.4 the sa~ue in view of the i:mpugned 

chetrgesheet. It is further stated by them that after due 

inquiry the applicant was rightly fourrl g'l.ulty of the charges 

and was punished by the cornpeter:rt authority. Ii'ull oppor­

tunity to defem the departmental inquiry ·v;as given tot lle 

applicant. bb extraneous rna:t:ter \.;tas considered for ai;vctrding 

the penalty of reHoval frorn service 1 as alleged by the applicant. 



.. 4. 

It is also denied by the respondents thc.;.t the respondent 

1\b. 4 was not the appointing authority of~he applicant. 

The appeal of the applicant tv as duly considered 'oy ·the 

appellate authority and the revision of the applicant \<Jas 

duly considered by tbe revising authority. 

agreed 'l:vith tbe firrlings of the disciplinary authority.The 

delay in inquiry is attributable to the applicdnt who \'las 

absenting from duty due to his having been erqployed elsewhere. 

The punishment is proportionate to the charges, therefore, 

the applicant is not entitled to any relief whatsoever. 

4/ We have heard the le;Jrned counsel for tr..e parties 

and have gone through the case file. We have also considered 

the argurcents advanced by the learned counsel for the 

they had developed on the basis of their 

5/ The applicant 1tJas offered appointment on the post of 

Te:nporary T ic~t Collector vide letter dated 14.7. 76 (Annex • 

.i'~/5) issued by the senior Divisional Comnercial Super inten-

dent, Baro6<::l. and v-Ias appointed on the said post: vide Annex. 

A/6 issued by t l1e same authority. Thus, t.he Senior Divisional 

Comrrercial Super intenderrt is required to re treated as the 

applicant • s appointing authority for all purposes. The 

applicant was ordered to te renoved by the Divisional 

Cormrercial Hanager vide its order dated 27.3.95 (Annex.A/2). 

Wilen ·the applicant Y.Ias appointed by the Senior Divisional 

C:omrrercial Superinteooent, he Cdth"10t be ordered to be 

reraoved by the Divisional Commercial rvlanager as the sane 

is not the appointing suthority and in view of this, the 

ren:oval order Annex.A/2 is grossly bad in law and deserves 

to be quqshed • 



.5. 

6/ The charge sheet for un-author ic-ed absence \.vas 

served on the applic;:;mt under the signatures of Divisional 

Corur,ercial Superintendent, t.he chargesheet is placed at 

J:~onnex.A/1. It is not established th<:~t t.he Divisionc.l Coumer-

cial Superintendent was COijlpetent to iiipose a major penlaty 

on ti:ls applicant and in view of this, the chargesheet 

served on the app lie ant \'lias not issued by a corfpetent 

authority and, therefore, 'lria.s bad in 1a'i'I. ·rhe sam~, in our 

opinion, deserves to :be set aside. 

7/ The applicant had filed an appeal against the order 

of rei:loval wb.i.ch was considered by the appellate authority 

and was disposed of by a cryptic order vJithout dealing with 

the grounGs ra.ised in the memo of appeal. As per the provision i. -'','~'~1\ 
·: · .. :' . ~: .. ,. ·~ 

~: ~~~· ~~ . ·.f 
:; . ,,l 

\ - ~-.:.~ . .-.~\ . '··:/ 1 

\~i£ii; 

o£ law, the appellate authority ~Jas to apply its :mind in 

respect of fe'\•l iu~orta.ro~t rnatters. 'l'hese :aatters are; whether 

the charge sheet was issued by a coh~petent atttbor ity ,whether 

the order of rerroval was passed by a competent authority 

and t-Jhether the punisrm:ent is proportionate tot he charges 

levelled against the applicant.. Had the awe~#;l.'f;.~ authority 

exarnined ·these points the result o£ the appeci.l would have 

teen different tl1a.n the one which is under challenge .There 

is !1<')thing on record to show that reason<:lble opportunity 

vlas given to the applice.nt by the appellate aut.bority. 

Pclilure on the part of the appellate authority to provide 

··- an opportunity of personal hearing to the applice.nt amounts 

to refusing a reason,:<ble opportunity to de fern tt:te case .Thus, 

in our opinion, the principles of patural justice h~ve been 

violated. Consequently, the order o£ the appellate authority 

j_ s difficult to sustain. 't~e have ctlso ex•.:s..1<:ti ned tile order 

passed by the revising authority. irle are of the opinion that 
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the legal aspect of the departnental caGe was not exaudned 

by the revising authority vJ~th due application of mind. The 

applicant had challen:Jed the cotnpetence of the authority 

renoving him. •rhis in fact \·Jas the most. important legal 
j 

aspect of the case wmch was lost sight off by the revising 

authority. Consequently, the order of ·the revising authority 

is also difficult to sustain. 

8/ In the departmental inquiry punishnient should be~ 

proportionate to the charges 'dbich the applicant 'tvas facing. 

In the: instant case, the applicant was charged for remaining 

un-authorised absence £rorn duties w .. e.f. 26.7.78 .. t~o doubt, 

the inquiry cane to an en:l almost after 15 years of issuance 
b,J-

of the chc:.rgesheet, L. the disciplin2.ry authority v-1c.s required 

to consider the fact of un-authori.sed absence of the applicant 

.from duties -..;.e.f. 26.7.78 till the cl12irgesheet dated 
I - . 

' :f 
( ' ' ·i31 .1 0 • 79 

/j ' 
was served on the applicant. If the applicant had 

uM-o I' 

remained absent subsequently. t.htln the charge sheet oug l1:t to 
L 

have been amended accordingly but this was not done.. JTrom 

·the inquiry report, t-ve fil'rl that the applicant: 't-Jas four:d un-

author isedly absent. from 26.7. 78 and om.Iards and the saue 

vias 1:illP-held by tbe disciplinc:-Iy authority. 'l'his goes to 

sho~J that appllc2.nt • s continuous un-authorised absence Has 

considered for at.iarding the punishnent of removal frorn 

service. !.e.1:1 does not: perwit extranaous matters to be 

considered in holding the c ha.rge ,unproved e If the date of 

un-authorised absence till the date of sec vice of ch:1rgesooet 

is considered as a period of un-authorised absence then 

certainly the penalty of reroval of applicant from ,J,."' 
~..-ne 

service is dis-proportionate ·tot he charges .. But, this aspect 

of the matter should not detain us any further once ·He have 
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come to the conclusion that punishment of rernoval has teen 

awarded to the applicant by an authority otl"'...er than his 

appointing authority. 

9/ From the foregoing discussions, we cone to the con-

c lusio n that the charge sheet \•Jas issued to tr.e applicant by 

' 
an EiUthority not corrpet,ent to do so, the punishment of 

remova 1 f rom service v1as atva.rded to the applic<::.i.nt by an 

authority not competent to do so and the appeal and tl'1..e 

revision were disposed of in a cryptic manner ..,.Jitrout applica-

tion of mind and consequently all these orders deserve to 

te set aside arrl applicant is entitled to te reinsta.ted in 

service • 

10/ Having come to the cone lu.sion as mentioned above, 
c.~ 

the next. question v1hich "~"e posed 'With is, hovl the period ~l2rn: 
c.... . 

of un-authorised absence of the applicant .till his re-

instatement should }'Je dealt-with. The applicant had absented 

from duties as per the chargesheet vJ.e .. f. 26.7.79.Thereafter, 

the applicant had sought etfl.L"Jloyrnent elsewhere an:] renained 

employed till August 19 83 as went ioood in his lett.er dated 

29 .2. 84, Annex.R/3,. addressed to the RaihJay autho:t:'it.ies. 

v·Ie do not. knot·.r whether thereafter the applicant had gained 

another ernploynt.ant or not. But, tb.is is certain thc.t initially 

the applica.nt had remained employed e lse1:1here for a period 

of four years. The applicant \vas facing a charge for not 

depositing the cost of training and sorae amount o:t over-

drawal. The applicant could have deposited the so.we ar.rl 

could have prayed for b.i s re-instatement with t he condition 
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of facing t he c h<>.rge sheet • But, t hi s was also not. done • 

1\b doubt, the inquiry dragged on for number of years bttt 

the applicant also cannot be left ull-blamed for the same 
Jw:-. 

because such a situation vJas creat.:ed by the applicant ifl:-
L 

self due to his un-authorised absence from service., The 

aPnlicant was removed from service w.e.f. 27.3.,.95 and there--· 
after ''ras agitating the matter departuentally and tb.rough 

this O.A. But, he had not rendered any service to the 

department for all t.his period, therefore, vlhile concludin;r 

that t.he applicant should 1::e re-instated immediately, \ve 

are of the opinion that he is not e nt it led to any :ba<? k w ages 

for the period of un-authorised absence till the date of 

re-instateu:ent. The applicant is also not entitled for 
O"""'J 

counting the entire period tor pension:try benefits. 

" 
11/ It may re roted that \'lie have corne to ·the concl-g.sion 

that the cre.rgeshee'c was not served on the applicant under 

the signatures of the corrpetent authority but:. b'<J applicant • s 

C1fln ad1nission we find that VJhl.le the applicant• s resignation 

\'las still pending with the authorities be had urrlertaken 

en~l<Ytrrent elsewhere. Therej:ore, we leave it for "t.he autho­
~~ 

rities to consider the ror:J.tter of servio:;r a chargesheet to 
h. 

the applicant on these counts :io'.lx if necessary. 

12/'; In viev-1 of the above discussions, the O.A. deserves 

to be accepted in part and ·the impugned chargesheet an.d the 

orders of the departwental authorities \1hich are unJer 

challenge, deserve to be qua shed., 

13/ The O.Z<i.. is, therefore, partly accepted .. Tbe ChargesreE 



... 

dated 31.10 .1979 (t.nnex.A/1) , the order of the disciplinary 

authority dated 27.3.1995 (Annex.A/2), the order of the 

appellate authority dated 14.12.1995 {Annex.A/3) and the 

order dated 25.7.1996 (Annex.i:V3-A) rejecting the revision 

of the app lie ant, are hereby quashed and set aside and tie 

respondents are directed to 

sai•le post from 'lflhich he had 

re-instate ·the applicant on the 
~el iln'.t:J 'It~"...--~ fnnn J! ... ~ .. /~ 

tendered rd s r e ~.ig nation, on 
i-.... 

the sarie pay scale or equivalent thereof in trte new pay 

scale, \'>'ithin a period of th:cee rronths from the date of 

corili11Utdcation of- this order. Hov1ever, it is hereby ordered 

that the applicant shall not be entitled to any pay or 

a.:crears thereof from the date of his unc.uthorised absence 

Till.s period shall also not be counted 

The resporrlett: s shall 'be free to initiate the 

depa.rt;.ental proceedings against ti:ie applicant for the 

alleged unauthorised abs-ence denovo from tl:.te stage of serving 

the chargesheet on the applicant and proceed aga,_inst l1im 

.in such inquiry as per the rules. 

15/ The parties 

~' '!"' ~G~'R~T· H") 

are left. to bear their o'~~>m cost. 

\ .t;.\ .. x .. •. t1i1~ . .f\ . 

t"\dm .N.ember 

.... 

. ~~~"0\ 
\A.,. ;::-:: .. ~,1!$~\.) 
JUdl.I-lerriber 


