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Central Administrative Tribunal,dodnpur Bench,
Jodhpur

Date of order ${7-4 —2opj

Ocﬁqiﬁoﬁ 95/97

R.KeSaxena S/o Shri R.C.Saxens, aged about 45 years,
R/o Sainath lother Public school, Pathoneidiagri,Sevaghram,
Udaipur 313001, Last emploved on the post of T.Ce.unier
5.8, Vadodara W/R1ly.
eesss fpplicant.

ver sus

1. Union of India tirough General HManager, Western

Railvay, Churchgate, Bombaye

Additional Divisional Railway Manager, Western

Railway, Vadodara.

Senior Divisional Conmercial ienager, Western

Railway, Vadodara.

4. Divisional Coumercial Hanager, Wesgtern Rai lway,
Vadodarae.

sevss Respondentss.

s esa
A CoRa ¢
8 HON'BLE MR, ALLMISRA,, JUDIBIAL ¢MEMDBER

s HON'BIE 'Mle A PoHNACRATH, ADHINISTRATIVE LHELNRER
LI N R
Mr e« JelsFausidk, Counsel for the applicant.

Mr. S.5.Vyas, Counsel for the responients.
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Per i AeKeilsra s

The Applicant had filed this application witnt e
prager thaet the impugned Chargesheet SF-5 dated 31.10.79
Annex.h/1, IHotice dated 27.3.95, Annex.4/2, lmposing a
penalty of rewoval from service, Order dated 14.12.25,iamnex.
4 A/3 of the appellate authority rejecting the appeal of the
applicant and the Order dated 25.7.%96, Annex./3/A rejecting
the revision of the epplicant, be declared illegal and be
guashed aml the applicent be allowed all consequential

benefits as if no adverse rders exlsted against hiw.

2/ The applicant had challenged the 2ioresaid charge-
sheet and the orders on tne ground thit tie cnargesieet of

major penalty wag served by an authority not competent to

inpose the major penalty, the appliceant has been bheld guilty

based on extraneous matters and was passed by an authority
who was not the applicanmt's appointing authority, the order
of penalty is ex fecie illegal, arbitrary and without jurigs-
diction. The applicant hed also challenged the order of
the appellate authority on the ground that the applicant
was not provided with an opportunity of personal hearing,
the appeal has been rejected without considering the points
raised therein end no finding was given oy the appellate
authority in respect of the mandatory requireients as provided
Rule 27 ot
un:’ier:l\the mies. It is also stated by the applicant that

the revisional auvthority had also rejected the revision of

the applicamt mechanically without application of mind and

by~
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examinirng the maetter im detail. The appiice‘mt had challenged

the disciplinary proceedings on the ground that the disciplie-

nary proceedings Were conducted am terminated with in-ordimate

delaywhich is only attributable to responients. The penzlty

imposed on the applicant is dig-proportionate to the alleged

nd s-coduct, therefore, thne lmpugned orders deserve to be

set agide as prayed for in the Ch

3/ totice of the Oh was given to the respondents Who

have filed their reply to which no rejoinder was f£iled by

the applicent. It is steted by the respordents that
applicant was appointed on the post of Ticket Collector w.e.ie.
15.7.76 after completing the reguisite trainimng .Thereafter,
the espplicamt had executed a bond in favour of tle department
for ifive years 'but " .. the applicant submitted resign-tion

on 26.7.78 without settling the outstanding dues in terws

of the bond and absernted himself fromu duties We.e .fe26.7.75
Consequent ly, he Was served with a chargesheet Amex. A/1

dated 31.10.79 but it was denied by the respondents thnuat

the chargesheet was served under the signatures of an ine
conpetent oifficer. It is amlleged by the respondents that
duwring tie un-author ised absence period the applicant had
accepted employment et various places and praved for withdrawal
of his resignation vide letter dated 7.12.1983 but he was

mwt permitted to withdraw the sgane in vievw of the impugned
chirgesneet. It is further stated by them thet after due
inguiry the applicant was rightly fourd gullty of the charges
and was punished by t he competent authority. Full oppor-
tunity to defend the departrmental inguiry was given to t he
applicant. b extrapecus matter Was considered for awurding

the penalty of rewoval from service, as alleged bythe applicant.



o

4
M
e

It is also denied by t he respondents that the resgpondent

Wo. 4 was not the sppoimting auvthority of #the applicant.

The appeal of the applicant was duly considered by the
appellate authority and the revision of the applicant was
duly considered by the revising authority. Boththe autloritie
agreed with the findings of the disciplinsery authority.The
delay in inguiry is attributaeble to the applicant who was
absenting from duty due to his having been emploved elsewhere,
The punishiwent ls proportionate to the charges, thereifore,

the applicant is not entitled to any relief whatsoever.

4/ We have heard the lesrned counsel for the parties
and have gone through the case file. We have also considered
the argunents advanced by the lsarned counsel for the

parties which they had developed on the basis of their

) ;. pleadings.

5/ The applicant was offered agppointment on the post of
Tempejrary Ticket Collector vide letter dated 14.7.76 (Amnex.
4/8) issued by the Senior Divisional Commercial Super inten-
dent, Baroca and wag appoeinted on the said post vide Annex,.
A/6 issved by t he same authority. Thus, the Senior Divisional
Compercial Superintendent is required to ke trewted as the
spplicant's appointing authority for all purposes. The
applicant was ordered to be removed by the Divisional
Commercial Hanager vide its order dated 27.3.95 (innex.4/2).
Wien the applicant was appointed by the Senior Divisional
Commercial Superintemdent, he camot be ordered to be
removed by the Divisional Commercizl Manager as the sane

ié not the appointing guthority and in view of this, the
removal order Amnex.A/2 is grossly bad in law and deserves

to be gugshed.
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&/ The chargesheet for un-authorised absence was
served on the applicant under the signetures of Divisional
Commercial Superintendent, the chargesheet is placed at
Annexe.s/ls It is not established that the Divisional Couner
cial Superintendent wag competent to iapose a major penlaty
on the applicant and in view of this, the chargesheet

\ served on the applicant was not issued by a conpetent

authority and, t herefore, was bed in law. The same, in our

opinion, deserves to be set aside.

{

7/ The applicant had filed an appeal against the order

of reaoval which wasg considered by the appellste authority

and was disgposed of by a cryptic order without déaling with

the grounds raised in the memo of appeal. As per the provision
of law, the appellate authority was to apply its mind in
respect of few iluportamt matters. These matters sre: whether
the chargesneet Was lissued by e coupetent author ity,whetner

the order of removal Was passed by a competent author ity

and whether the punishient is proportionaste to t he charges

levelled against the applicant. Had the sppellte authority
examined these points the result of the appezl would have
been different than the one which is under ch&llénge +Lhere

is nothing on record to show that reasonable opportunity

was given to the applicaﬁt by the appellate authoritye.
Failure on the part of the appellate authority to provide

an opportunity of personal hearing to t he spplicent amounts
to refusing @ reasonable opportunity to defend the case.Thus,
in our opinion, the principles of patural justice have been
vio lated. Conseguently, the order of the appellate authority
is difficult to sustain. VWe have alsc exmidped the order

assed by the revising asuthority. We are of +he opinion that
P ¥ Y :
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the legal aspect of the departmental case was not exainined
by the revising autnority wff\f%:h duve application of mind. The
applicant had challenged the competence of the authority
removing him. This, in fact was the rmost important legal
aspect of the cage which was lost sight ofi by fhe revising
A authority. Consequently, the order of the revising suthority

is also difficult Lo gsustaine.

8/ the departmental inguiry punishment should be
( proportionate to the charges which the applicant was facing.

In the instant case, the applicant was charged for rewmaining
uneauthor iged absence from duties W.e.fe. 26.7.,78. HO doubt,
the inguiry came to an e almost after 15 years of issuance

. . . b“". . . Lot . . .
of the chargesheet, L‘cne disciplinery authority was required
to congider the fact of un-auvthorised absence of the applicant
‘from duties W.e.f. 26.7.78 till the chargesheet dated
31.10.79 was served on the applicant. If the applicant had

o ahao
remained absent subseguently Lth&n the chargesheet ought to

have been amended accordingly but this was not done. ¥From
the inguiry report, we f£ind that the applicant was found une-
author isedly abserm from 26.7.78 and omwards and the sae
was up-held by the disciplinary authority. This goes to

show that applicant®s continuous un-authorised absence was

A considered for awarding the punishment of removal  from
" service. Law does not perwmit extransous metters to be

considered in holding tkhe charge unproved. I the date of
tn-authorised absence till the date of service of chargesieet
is considered as a period of un-authorised absencé then
certainly the penalty of removal of applicant from <the

service 1s dis-proportionate to t he cherges, But, this aspect

of the matter should not detain us any further once we have
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come to the conclusion that punishnent of removal has been
awarded to the applicant by an authority other than his

appointing auvthoritye.

9/ From the foregoing discusslons, we cowe to the con-
clusion that the chargesheet wasg issued to the applicanmt by

an guthority not competent to do so, the punishment oOf
removal £ rom service was awarded to the applicant by an
autnority not competent to do so and the appeal and the
revision were disposed of in a cryptic manner without applica-
tion of mind end consequently all these orders deserve to

be set aside ard applicant is entitled to be reinstated in

service.

0/ Having come to the conclusion as mentioned zbove,

the next question which vé:g/oseﬂ with is, hovw the pericd frmom
of un-autnorised absence of the applicant till his re-
instatement should be dealt.with. The applicant had absented
from duties as per the chargesheet W.e.fos 26.7.79 .Thereaf*cer,
the applicant had sougnt emplovyment elsewhere and remained
emloyed till August 1983 as nentioned in his letter dated
29.2,84, amex.R/3, addressed to the Rallway authorities.

We do not know vihether thereafter the applicant had gained
another employment or not. But, this is certain thet ipitially
the applicaznt had remained employed elgewhere for a per iod
of four years. The applicant was facing & charge for not
depositing the cogt of training and some amount of’ OVEL =

drawal. The applicant could have deposited the sawe ard

could have prayed for his re-~instatement witht he condition

e
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of facing the chargesheet. But, thlis was also not done.
Mo douit, the inguiry dragged on for number of years but
the applicant also cannot be left uh-blamed for the ssme

because such a situstion was created by the spplicanmt M-
L
self due to nls uneauthor ised absence from service, Thne

applicant was removed from service Wee.fe 27.3.95 and there-

7y

% after wag agltating the watter departmentally and tlrough
this Cuha  But, he had not rendered any service to the
departiment for all this period, therefore, while concluding

( that the applicant should be re-instated immedistely, we

A

are of the opinion that he ig not entitled to any hack wages
for the period of un-autiorised absence till the d ate of
re-instatement. The applicant is also not entitled for

.
counting the entire period for pensiomry benefitse.

11/ It may be moted that we have come to the conclusion
. that the chergesheet was mot served on the applicant under
the signatures of the competent author ity but by applicant's

oin adinission we f£ind that while the applicant's resignation

was still pending with the suthorities he had undertaken

eip loyment elsewhere, Thereiore, we leave it for the authoe

$rkin
rities to congider the matter of serving a chargesheet to

the applicant on these counts #er 1f necessary.

12/ In view of the above discussions, the O.a. deserves
to be accepted in part and the impugned chargesheet and the
orders of the departuwental authorities whnich are under

challenge,deserve to be guashed,

13/ The Ok, is, therefore, partly accepted. The Chargeshec
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dated 31.10.1979 (bmnex.A/1), the order of the disciplinary
authority dated 27.3.1995 (Annex.h/2), the order of the
appellate authority dated 14.12,1995 (Amex.4/3) and the
order dated 25.7.1996 {Amex.i/3-4) rejecting the revision
of the applicent, are hereby quashed and set aside and tie

respondents are directed to re-instate the applicant on the

‘ b d weo 71%&-.&0‘ ’{"zrrr\ .EGX/VJQ
: saie post from which he had tendered his resignation, on
“

the sane pay scale or equivalent thereof in the new pay

scale, withdn a period of three months from the date oOF

commanication of this order. However, it is hereby ordered
( that the applicanmt shall not be entitled to any pay or
arrears thereoi ifrom the date of his uneuthorised absence
till re-instatewent. This period shall alse not be counted
as a qualifying periocd for any service ar pensionary benefits

of any kind whatgsoever of the applicante.

144 The respondert s shall be free to initiate the

departuental proceedings against the applicamt for the
alleged unasutiorised abgsence denovo from the stdge of serving
the chargesheet on the applicent and proceed against him

in suwh inquiry es per the rules. -

15/ The parties are left to bear their own cost.
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