//. IN THE CENTRAL ADMINISTRATIVE TRIBUNAL ne
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JODHPUR BENCH, JODHPUR

oo o ele

Date of order 13 .{i.2000.

0.A.NO. 119/97

Albert Kénare S/o Shri A.B.Kanare aged 52 years, Official Address
Superintendent of Police S.P.E., Central Bureau of $nvestigation
. (C.B.I.), Jodhpur, Reéidential address C-1/50 Residency/ Road,
B Jodhpur. |
’ ) \ «ss..Bpplicant.
VERSUS ‘

" The Union of India through the Secretary, Department of

Personnel & Training, Government of India, New. Delhi.

2 The Director, Central Bureau of Investigation,
+ C.G.0.Complex, Lodhi Road, New Delhi. '

.+« « .ReSpOndents.

r.Kamal Dave, Counsel for the applicant.
Mr.Vineet Mathur, Counsel for the respondents.

CcO H

Hon'ble Mr.A.K.Misra, Judicial Member
Hon'ble Mr.Gopal Singh, Administrative Member

PER HON'BLE MR.A.K.MISRA :

The applicant had filed thig O.Af with the prayer that the
order dated 12.5.§7 (Aﬁnex.A/l) passed/ by the respondénts be
quashed and the respondents be directed to allow the applicant to
serve as Sﬁberinténdent of Police, CBI, as allowed to the

\ﬂ// similarly situated pérsons. The applicant has furfher prayed that
IY% respondents be restrained from reverting the applicant ffom the

post of S.P., C.B.I.
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. After heerihg the learned counsel for the applicant,

notices were 1ssued to the respondents who have filed their reply

to whlch a rejoinder was also filed by the appllcant._

3. ‘While the O.A. was pending for repiy of -the respondehts,
the applicant moved a M.A. in which reply was also filed by the
respondents. Considering .the facts as contained in the M.A. and
the reply, it was -ordered that operation of the order dated
e ’ { 12.5.97,Annex.M/1 (which is Annex.A/1 in the.OA) be- stayed. As a
consequence of the said erder, the applicant is continuing on the
‘yi" post of S.P., CBI, on ad hoc basis.
. , { N
4. The applicant had challenged the order Annex.A/1 by which
he Was ordered to be hosted as Dy.S. P.,CBI, at Bangalore, on the
- ground that applicant was promoted as S. P., CBI, on the basis of
. —cum-fitness
-seniority/on ad hoc basis. Thereafter, he was given extension
from time to tiﬁewand thus such ad hoc promotion is continuing.
. it is alleged that
Further, /the applicant is sought to be reverted on account of

retention of a Government quarter at Ahmedabad‘after his transfer

from Ahmedabad, therefore, reversion of the appllant on this count

1s bad in law. The respondents have decided to recover the damage
rent from the appllcant v1de Annex. A/4 dated 23 12.96. Therefore,
. on the same count, the appllcant cannot -be penalised by reverting
him- from the post of S.P.,CBI. ‘ It 1s< also alleged by the

Nen | applicant that he has vacated’the said quarter on 29.3.97. The
other ad hoc promotees have been given extension but w1thout any

suff1c1ent reason the applicant has been ordered to be reverted

Shri P.D.Meena, who is Jjunior to the applicaht has also been
.orderedAto be prometed ~on ad hoc basis. There. is no baruin
continuiné the ad hoc promotion of the applicant. The appliéant

had -never been communicated with any adverse remark and the

(%TQ\N//f criteria for ad hoc promotlon is only senlorlty—cum—fltness



” | | 3. Q\b//’??)
Ny

. Therefore, the order of reversion Annex.A/l is bad in law.

5. Thevrespondents have mentioned in fheir reply that the

extended period of gd hoc promotion of the applicant hés,come té

an end on 31.3.97. The competént authofity in its Wisdpm decided

not to extend tﬁe period of ad hoé promotion. As‘a consequence of

"+ the same, fhe applicant has beeﬁ‘érdered to beréverted, For non
continuance of ad hoc pr"omotion no reasoné are required to be

givén. However, it is stated in the reply that the applicant‘is

/ © + quilty of mis-conduct ﬁn@ as much as hé did not carry out the
| : orders -of his supériors in respect of vacating the official
ﬁgi guarter. The applicant had aisfobéyed‘thé orders of the seniors.

! Tﬁe competent authority after taking these facts and cifcumsﬁances

as well as the merits of the case, did not agree’ to extend the

period of ad hoc promotion of the applicant. The order under

L o challenge is perfectly valid and as per law.

,1‘16.‘ In the rejoinde;, tﬁe applicant has stated thét retention
'of Government quarter beyond the period prescribed for such
occupatioﬁ does not Eonstitute mis—conduct. The quarter was
initially allotted to the applicant and on his transfer his family
;;s living in the said quarter for aomestic reasons. For such un-
.§€\ 'aﬁthoqiéed occupation of é.vaernment-qua;ter, damage rent would

be recovered as per rﬁles which in fact has been ordered to be

recovered.  Therefore, this incident. cannot be considered for

refusal to extend the period of ad hoc promofion.

7. 'We have heard the learned counsel for the parties and have

gone through the case file.

8. The applicént had also submitted written arguments along

f% /// with citations.” It is seen from the arguments that facts of the
W\ . .



. - @\
- S 4.

. (]
v ‘ case have been h1gh11ghted and much support’ has been sought from

the rulings cited in the written arguments.

9. ~ It is seen from “the pleadmgs of the parties that the

appllcant was refused ad hoc promotlon on' the ground that he un- -
’ authorlsedly retained the Government accommodatlon at’ Ahmedabad

inspite‘ of his transfer from Ahmedabad and did not vacate thel

same as per the orders of the superiors, but in our opinion un-

authorised retention of Government qguarter beyond the

permissible,period as per the rules, acaa not constitute any
misconduct. In 'ou_r'Aopinion for ‘such una/uthorise‘d retention of
t quarter, damage rent or rent at market rate could be levied and_ '
recovered from the applicant. It appears- that agalnst the“
proposed recovery of damage rent} the applicant had filed an

O.A. in the Ahmedabad Bench of the Central Admlnlstratwe

Tribunal, which was reglstered at No. 262/98 The case came to

‘[ " \\ be deC1ded on- 22.9.98. In that case, it was held that for

.s, unauthorlsed retention of Government: quarter, the applicant is
liable to pay damage rent. H_1$ prayer for quashing the order of
recovery of damage rent was rejected by _the Tribunal. In the
grder, it was also observed that -unauthorised occupation of
3 quarter did ngt constitute miaconduct_ and no departmental
é(; inquiry' could be initiated on this count. | This conclusion of
.the Ahmedabad Bench of the Central AAdmini_strat:ive Tribunal is

N supported by various: rultings.c'ited in the ~oraer'a ‘We are also of
the opinion that unauthorised occupat_ion/retention of‘ a

éovernment quarter beyond the p‘e‘rm'i.ssibl'e‘ period as per rules,
. does not constitute misconduct and' no disciplinary inquiry can
- : ' be initiated on .’such groundsr'. ]—ZAt appears‘ tlhat the applicant has
been found unfit for’ further extens\ion of ad hoc promotion °

solely on the ground that he did not carr_y-;out the orders of his -

Q’SW\/ superiors di-recting him to vac‘at,’eﬁ. 'the_ Govern'meht accommodation

which he was retaining. But thi‘;s car'mot be a valid ground for

refusal to extend the ad hoc promotlon. There seems to be no
ot/her ground for such refusal.
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10. . Now, the question of further .continuance of ad hoc
promotion of the applicant is required to be disposed of; It is
alleged by the reépondents that the apblicant was not found fit by
the competent authority for further exéension of ad hoc period but
no materiai has been placed before;us by the respbndehts in this
regard which may enable us to scrutinise the action of the
respondents in this fegard. This is also not the case of the
respondents that during - the period of ad_ hoc promotioq, the
applicant was ever communicated éhyﬁ adverse remark necessitating
reappraisal of his further continuance on the pfomotional post on
ad hoc basis. Initially, -the applicant was promoted on ad hoc
basis on the post of S.P.,CBI, and was continued on the same post
from time to time by grant of éxtension. We are at a loss to
underssi;é:%ow all of a sudden the competent authority had come to
a conclusién that applicant is not a fit officer to be continued
on promoticnal post on ad hoc basis. This is also well settled
aw that ad hoc arrangement cannot be réplaced-by another ad hoc

arrangement. From the action of the respondenfs, we find that

while the applicant was refused extension of ad hoc promotion on

the post of S.P.,CBI, his junior Shri P.D.Meena has been ordered
to be promoted on ad hoc basis. This, in our opinion, cannot be
permitted. No doubt, the departmental aufﬁorities are to consider
the facts in respect of further continuanbelof~applicant's ad hoc
promotion but such consideration should be rational,based on sound
reasons and Jjusticiable ... .: Refusal of extension should not be
arbitrary.  Keeping in view the back-ground of un-authorised
retention of Government quarter for reverting the applicant, it
appears that the authorities have passed‘ the order Annex.A/l
arbitrarily and without ény sound reasons. We may also méntion

here that ad.hoc-arrangement cannot be for a long period and if it

is allowed to continﬁe for a long period then the same is required

4
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refused.

3 .
j‘ignsustainable "in law and deserves to be quashed. The O.A.

ER

' to be continued till it is replaced by a regular afrangement; We

afe told that last DPC for such regular promotion-&as held in

‘ ‘ , {
December 1994. Thereafter, in absence of such exercise; the ad

hoc arrangement is continuing. Therefore, there is no reason in

substituting the preséﬁt ad hoc arrangement by anothér ad hoc

arréngémént. Tﬁe'Department is'no doubt free to undertake the-
exercise of regulaf promotibn and consider the candidatpfe of

each candidaté as per the cfiteria laid down‘by the rules or -
léid vdown by ‘the DPC.But so long the lexercise of regula?a

promotion is not undertakeh the. present ad hoc arrangement, more

specially, ,in the case of' the applicant cannot possibly be
- ' \ . : -

!

!

11. In view of the above didcussions, we are of the opinion

.that the impugﬁed'order dated 12.5.97 (A&nex.A/l) reverting the

applicant to the post of Dy.S.P.,CBI,w.e.f. 31.3.1997 is

! N

N
’

12.- The O.A. is, thefefqgg4;partly accepted. The impugned

order dated.” 12.5.1997 ' (AAné¥.A/1) is hereby quashed. The

respondents shall, however, be free to reconsider afresh the
R T I _ : ‘ )

case of the'applicant for further extension of ad hoc promotion

Y
¢ *“\h‘} LR RE

) : SAmr i o ey . :
as Superintendent of Police, CBI, on the basis of seniority-cum-

/

suitability or to hold regular DPC for considering the cases of.
ad hoc prdmotees for regular pfomotion. Till such -action is
taken by the respondents, the applicant shall not be reverted to

the lower post of Dy.S;P.,CBI; :

>

13. Parties ‘are left to bear their own costs. . :
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(GOPAL SINGH; ' e - . (A.K.MISRA)

Adm.Member . o ’ : + ,  Judl.Member

ssease
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