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- . DATE Of DECISION • 12.03.1999 

Shaukat Ali ·&_ i .ors · (OA No. 293/95) 
Suresh Chandra ~awa (O.A •. No~- 294/95) 
Ram Ratan Balai (0.' • No. 311/95)· 
surne~_singh Chouhan (OA ·No.l94/96) p t"t' : · · · . . - -- e 1 _toners 

2.94/95, & l94/96) -. - I -

_-&-fr'---f--r.,........,:r--f-Afr----Nr~=H-a-!Ql"M----------..--Advocate for the Petition r { s} 

··. ,,­
.... - ~-'- . . --
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The'-Hon'ble-Mr. · GOPAL ·siNGH, ADMIN s~RATIVE ME~ER. ::_,:·:··>"·" -_-- --
~ ~ -'· ~ :--

~--· -. 
·' - .,.-. 

. -· ·. ~ -- . 

-·.-.-_--· 
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-~1 1 Gopal Singh ) . CA. K. Misra) 
-~ MEMBER (ADMN. ) ----MEMBER -CJUDL.) 
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Date of order : 12.03.99 

1. Shaukat Ali Shri Abdul Latif aged 35 years. 

2. Rajesh Sha son of Shri Kanhaiyalal aged 35 years. 

3. Ashok Katta on of Shri Gordhandas aged 34 years~ 

All applicants 

in the office . 

. O.A. No. 

Suresh 

on the.post ot Accounts Assistant 

the Divisional Acc~ountants, Northern 

995 

of Shd_ r.lohan Lal aged 38 years 

working as Acco nt~ Assistant 1 Office of the D viE.ional 

Railway Manager 1 Northern Railway,, Jodhpu:·. 

A licants 

versus 

1. Union of through the General ~Ethager, Northern 

Railway, Bar a House,' New Delhi. 

2. Divi~ional Ac aunts Officer, Northern Railway, Office 

of the Divis ·onal Railway Manager, Northern Railway,· 

Jodhpur. 

• •• Respondents in above OAs 

O.A. No. 311 of 995 

Ram Ratan Balai Son of Shri Gulab Chandji, by caste 

-Balai (S.C.)_ 38 years, resident of 21/766A, 
p 

Chopasani Housi g Board, resently · S.O. (Accounts) in 

che office of AO (TA), Northern Railway, Jodhpur. 

Applicant_ 

versus 

1. The Union of Inpia- through General Manager, Northern~ 

'i Railway, .Bar a House, New Delhi. 

1 2. The Financia Advisor and . Chief Accounts Officer I 
1 
1 Northern Rail y, Baroda House 1 New Delhi. 

;~ --- ·-, --- ~--------~~~-~--::·~~----·~L1~.--d_-"-· ---~--~-, 

j \. . - -,1.: 
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.:• ,,, 
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" 3.1 The 
I 

Divisional Accounts Officer, Northern Railway, 

I Jodhpur. I 

I 

I 
• • • Respondents 

I 

4. oJA. No. 194 of 1996 
I ·1. 

Sumer Singh (;houhan son of Shri Ram Swaroop aged 37 
I . . I 

yiars, Inspectol of Stores Accounts, Office of the 

D~visional Accounts Officer, Northern _Railway, Jodhpur. 
! I -

Applicant 

I 
I 

I 
I . 

versus 
. ..::. ' 

I 
1.! Union of IncH~ through the General Manag~, Northern 

I I r ~-
~ Railway, Baroda House, New Delhi. 

2 .I Divisional ~ccounts Officer r Northern Raih1ay, 

I Jodhpur. ! I 

3 •',1, Workshop Accounts Officer, Northern Railway, Jodhpur. 
I ! 

~:-· 

f //>" .,, 
I 

I I 
{' ' \\ 

\\ -· Respondents 

. 'I l! ., 1· _,.. '!·' 
- .:.>./' 

·. ·'··:./ 
-~.-

i . I 

Mr. Vijayl Mehta, Counsel for the applicants in OA Nos. 293/95, 

294/95 anq 194/96. 
I · I 

Mr. P.K. I!.ohra, Counsel for the appli.cant in O.A. No. 311/95. 
I ! 

Mr. V.D~ Vyas, Counsel for the official respqndents in all OAs. 
.... f. I 

1 -~~ I 

~ I 

~ CORAM: I I 

~ ) i ' 

]: Hon'ble Mr. A.K.IMisra, Judicial Member. 
in i I 

] Hon' ble Mr. Gopal Singh, Administrative Member. 
:~ 11. 'I 

-~ 

·~ 1.'· II 
j 1 ORDER 

.··.'~<.~ I I ,, ! (Per Hon'ble Mr. 

J_· l r 
1

: 

1 I 
l
1 The controversy involved· and the reliefs sought in all-
1 ! l l these casrs is the samel and. therefore, all these applications· 

f are disposed of by this ·~ingle order. 

1 I , I 
j 2 ~ ·The undisputed f~cts of the case are that one Shri Ashok 

; Kumar Nirrksh joined thJ respondents-department on 19.3.82 as 

'1 Clerk Grafe-II. He passba the Appendix II-A examination in the 

:j year 1983: and was promoJed as Clerk Grade-r on 30.9.85 and was 'i --- ----------~-~---"--------?---~----=--.: -~~----~~--~ --~~ 
I . . " I . 
5 'I I ----f. , I 

~ i 

: . ~ J 

~ ..._, 

! 

Go pal Singh) 

'I 

I 

I 
I 

'I 
I 
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- 3 - @ 
further promotE'd as Accounts Assistant on 12.8.86. All the 

' 
applicants were_ dire<ftlY recruited as Clerk Grade-l ~rrl they 

joined the responde~ts-Oepartment during December, 1984 and 

January, 1985. 'Itlus all these applicants were senicr to Shri 

Ashok Kumar Nimesh i the. cadre of Clerk Grade-I. It may be 

mentioned that these applicants were required to pass Appendix 

ii-A examination in two chances ~thin a period of three years 

of their joining thel post. In case- they do- not pass in that 

examination.- their •+rvices ...,re likely to be terminated. All 

these applicants passed Appendix II-A examination during 1985-

87. On passing the kid excl!Ilination and on -completion of tnree 

years service as Cl k Grade-r, these applicants were prorrcited 

as Accounts 

of pay with 

their next incremen 

. . -

30.12. 91 and U . 7. 9 

noticed by thE res 

same was withdrawn 

an~ ~~re given the benefit of s~eP9irq up 

to· Shri Ashok Kumar Nimesh and t~e date of 

was advanced to that of Shri 1hok KuiTBr 

orden=o oa.::e::'l ll.ll. 91, \Hd).. 9L 
I . 

On reexarr:i nation of th ~ cas~\.' J t w-a~ 

ents that the stepping Uf benef\ts given 

not in consonance with the rule and the 

the respondents. 'Ine order wi hdrawing 

the stepping ~~? benelits was challenged in thi~ ~ibunal by some 

of the applican+:s j the TribUnal set aside the imp.Jgned order 

and directed tne rejpondents to give show cause -notice to the 

respective ap;>licajts and action be taJC,:n _on their 

representations. Ac<!:ordingly, the respondents issued show cause 

notice to all those .+pplicants and the representations submitted 

by them t_o the tow cause notice \olere rejected by the 

respondents and the rverpaid amount by way of giving the benefit 

of stepping up was /rdered to be recovered. Not satisfied with 

the action of the espondents, the applicants have approached 

this Tribunal thro h the ~esent OAs praying for setting aside 
\ 

the respective impu ned orders rejecting representations of the 

app~icants and or ring recovery of oveqayment. _ 'lh~CY have 

further prayed that the respondents nay be restrained from 
I -

effecting recovery :&om the salary of the applicants. By way of 

applicants nave prayed for staying the 

operation of rejecting the representations of the 

~-applicants and-orde ing recovery of overpayment.-

3. '!he recove 

stayed 

of overpayment envisaged. in the orders ~s 

al. It was also directed by the Tribunal 

--- --. -~~-- -- -~-------L-
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4 - ~--- -~::--·~ . 

.. thit"·the respondents are not p-eel~ fran r:efixirig._tlle~·p.y·;·~·t\~ ... . - t~t~~~~~?ta .. t ru,t~~- .. · . . . • - , , , ... ;1;,r<. 
· . 4. · i,< >ft>ti~s were·. tssUed to the respoixle11is •and.· t~:;~~i·· ' 

.. . 

: · til'f.~;~.t~ :·~e~y. · ··_ : :_~ . ·-~ " ·· · > ~:~\:?;~~g;:_.::x£_:_~_);_:,:_._~_:,_,~·-.-.: ... 
:~ r :,_:}/ .> : • - -- ~ ; - - .;. - .: . ., ""--- . .- --

. : · s-~··.J~\T:'we. ·have beatci ·the learned -~el- foc -.the· -~rties'_,atid:~--- · - ~~.~r: ._ -_--_ : ..r.D- 1-- ... . ~ , .... :: "'- - . -!<- ... --... - - -:<'\{~ -=:~·...F-12.---- I 

·'·,~=~the recordS .of the rae carefully~ · . . ;{~~ft\f.: 

.. '6. ~- .. 'Itle contrj'ersy. invvl-ved ~in ~all_ these a~ica_~~:(.)~:'~.ff:'i I 

r~rding extending the benefit of steRling up of pay ·o~ -~n~OI:~;-~ _, 
.who I ~re prorrcted flat~- vi til respect to their ?unior, ~~~~;a-s. ·. . ' 

prorpoted earlier te the higher plt. :;.z _ - · · 

I 

. : I ).! ) 

_ 7. J t" \-.OOl it be_.· c:~pn?pcrj'St4- 1;--.1.) 90 thr-ou_9h the ~uJ.ti 
'¥epl-~:i ~ te.-~::f <Df ~ . l"O~ 'i "="r:<~~fJ-1>·'~ V;)'l of ~y· of ~;rslf 6Y~ t::i), 

1 

profot:ion.: In t+s c nnec:bo~, t'hie"~me:-.t ~A lndia de-cisior! 

·No.8 belm .. • F.R.22-c aling vi the ·subject is· extracted 
I I . · · .- . . . · - ,. belr- . . . . ·~ I . . . ·. , . . . . . . .· ·.. .,,_ >· . 

1

1 ·~ ·of aa~Eally ~by~..; ~ of IBt ;,f. Serdar_-~ -./:~L':< _·_ : 
_ · p-~ion ~·less pay 'than biB junicr.- __ (~)~:~ :,:: '<: 

· \. result cf !•~=Plicatio))·-of F-~.22-c.- Jn crder :~Q~~,~~~\~:':) 
I the anattoly of . a GoveuiDent servant -- sraliotecJ: '?et:.~;·.<.:; 

ar.pointed to a higher post mer after 1.4.1961, · .. Ck8~n9-;:>~-·~i 
·a lower rate of pay in that post'·~n another .GoVe~nt.::> ~t 
ser\rant· ~icr· to him in t:he lower-'··.gtade and sraoot~·:;pr:•_:··_. :: 
appointed ~tly.,to all).ther i~ntical. post',.l~'·~:; · .:: 
been decided that in euch case the · py of the ·~~ _ .. _ 
officer irt the higher post should be stepped ~ ;: ~~.; 
figure _ ~1 .to the pay as fixed· fer the. juni9l' of'flcer·:: .. _ 
in -that higher post. · · me stewing up eh6uld be~--~·,, :. 
with effect· .fran~ date of pnxrotion cc awointolent, of··_ · 

... 
I . 

·I 

I 
J .. 

_ the F.or! officer and will .t:e Sli>Ject to the>~ol~~-~ '. 
_co~1t_1~~f ~y:- _,; .. i=J:::::.:.':. _· _ :".' ~:·;·::--~,:_:··--.-· .. ·:\--_· ·::: 
(a)· Both·~ the- . . . cr ·andif •"·": ·at;::: officers &hoUld bel"""' . 'j 

. ... I ·. _]Ul'l1 ··-·-~::·,::.·. . • -~·. . .····.: .. "-·~ I 

• · to ttt same cadre ana .. thec,''post 1n~"~ch. ~~· ~ve _ .. · I 
· been prOUDted cr a~1nted should be 1dent1c~ , arid. . . 

I • •• - ,'. • . , .----- ..... .:::.._-_. ·, 

in the same cadre: . : ·-. _ · . : , . - · --:-·-- · 
' (b) . !be, stales _of pay of ~ lower am the' big~ "post·' I , 

- in=~ic:h they are entitled to draw pay ebould ·be_' · 1 

identical: _ - - _ · _· ·-.-· r: : 
(c) ihe ~namly should~be directly as a result of the-- . · 

. awlieation of F .R.22-::C. _For ·exanple, ~f _e~en i~-- · 
. the 16wer post the junior· officer draWs ~Qiil--'~·~0!-: ·,; 
to t~- a higher rate of-~ ~ha.J:! .. the'• ·aen~or:<W~ . _' 
virtue of grant of adva~--increments, the abOVe­
provirions ·win not be ·-_invoked to step.:uP.tbec-,pi!y_ ·. 
of the senior- officers. - · .. -. - · · 

I ~- ~e --1~rs . ~fii~n9the -~Y- ~~f. the•':s~i~; ··offi~re-: --~--
1 - • - . I . . . . - -: .. ---. --- __: r ..:_:,~:-~ 1:.. ·l:: ~c ~~>\ ' ·-· ·. . : ., '< :•.! 
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- 5 - @: 
in accordance wi h the above provisions shall be issued 
under F.R.27. e next increment of the senior officer .. 
will be drawn on completion of the requisite qualifying 
service with eff ct from the date of refixation of pay. 
(G. I. ,M.F. ,O~M.No.F.2(78)-E.III(A)/66, dated the 4th 
February, 1966) • " · 

8.-- It would be seen from tii_e above that as a pre-requisite 

for avaiJing the_ benefit of stepping up, the senior should have 

got his pro~otion ea 1 ier than the junior. ~ In normal 

circumstances also, when a sen~or is : promoted earlier ana is 

fixed at a particular sta e in the promoted scale of pay ana the 

junior is promotoc:a after a lapse . of time, the ]unior ecirns 

increment in the interve ing period in the lower scale ana when 

his 

get 

is 

the 

-pay 

P=lY is fixed on pro 

fixed at a stage hig 

drawing his salary. 

pay of th<· senior wo 

_of the junior fixed 

the higher scale, his pay may 

the. stage on which the senior 

t is only in these circumstances that 

be stepped up with reference to the 

his promotion to the higher scale~­

The facts of the case are entirely different. Shri 

Ashok Kumar Nimesh was p ornoted as Accounts Assistant scale Rs. 

1400-2600 on 12 .8. 96 ile the applicants were promoted in 

December I 1987 ana . Janu 1988 0 '. Shri Ashok Kumar Nirnesh 

' though junior to the appl'cants could be promoted ~arlier to the 

appli~ants because he hac passed< the_ Appendix II-A examination 
- I - -- . . . -
; much earlier than the a licants. Moreover, the promotion of 

· Shri Ashok Kumar challenged by the present 

applicants though Shri A hok Kumar Nirnesh was junior to them as 

Clerk Grade-l. It is thu seen that the anamoly that Shri Ashok 

Kumar Nirnesh was drawing higher pay as Accounts Assistant while 

the applicants though sen'or to him.were fixed_at lower scale of 

pay on their 'promotion aj Accounts Assistant was not t~e result 

of direct application ofl F .R.22-C. It is also seen that Shri 

Ashok Kumar Nimesh was rornoted as A~counts Assistant against 

the reserved _p::>int ana I therefore I- general -CandidateS ha0 nO 
' 

claim for promotion to t at post. Reserved category candidates 

amongst the applicants h d not passed ApPendix II-A examination 

by the time Shri Ashok K mar was promoted as Accounts Assistant 

and as such, the. reserv . category applicants wer:_e not eligible 
-

for promotion as_Account Assistant on that date. 

i". 

-- ,~ on account of extending stepping up_ benefit to _the applicant, 
-~ 

=r-~-~--~---~-----.t.,_,h,_ji,,_.._. -1"-·e~-:~~t.n.st;~-~---.:·~;:ns:~ -r -~he awlicant has cited various 
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judgements, which are discussed in subsequent paragraphs: 

. . lj (1994) 2 Sup<l.e coUrt Cases 521 ~ Shyam Babu Verma & 
Ors. vs. Un~ot. of India & Ors.: 

In this case, the Third Pay Commission had · 
• . I 

recomnended two scales of pay for _ the . post of 
Pharmacist .a~1 

accordingly, the petitioners were· 
allowed the 1 igher scale with ·effect from 1.1. 73 
though they re entitled to the lower scale. The 
pay scale of he applicants was reduced in 1984. It 
was held tha the petitioners received the higher 
scale due to I no fault of theirs, it shall only be 
just and proper not to recove~ any excess arr~unt 
already.paid to them. . 

2. 1995 Supp (1) !supreme Court Cases 1a- Sahib Ram vs. 
State of Haryana & Ors.: 

.In this easel upgraded pay scale was"¥ en to the . 
appellant dueito wrong construction of rel vant order-~ 
by the authority concerned wit out any 
m:lsrepresenta~ion by the employee and the overnment 
was restrained from recovering :::he o erpayment 
already made._l 

3. (1995) 2 Supreme Court Cases 98 - Collector ·of Madras 
and Another v~. K. Rajamanickam: 

In this- ~ase, lth~ respoi'ld~nt _was co~tinued in service 
·beyond the ~ate of superannuation under a wrong 
decision of the· Court.· It was held that the period 

. of service beyond the date . of superannuation should 
not be counted. However, recovery of any amount' paid 
durin9 that 1ri~ was prohibited. -_ 

4. (1996) 4 Supreme Court Cases 416 - Union of In9ia & 
- . I 

Ors. vs. M. Bhaskar and Ors.: . 

I~ this_,. easel While s~tting aside the jud~ements of 
various Tribu~als in regard to scale of pay of pre-

·1997 · Traffic(Commercial Apprentices making them 
entitled to the pay scale of Rs. 1600-2660, it was 

I - . 

held. that the recovery of the amount already paid 
because of thk judgements of various Tribunals would 
cause hards~ip to ··the respondents/appellj.tnts 
concerned· and, _ therefore, _the respondents (Union of 

1 India) were ~irected · not to recover the amount 
already paid. --~ 

J 

I 5. (1998) 2 SQpreme Court Cases 589 ~ Qnion of India and 
j t Or's. Ram Gopall Agarwal '"rl Ors. : 

J In this case, ~tion money allowance was paid to non-
.i gazetted cornJ:Jtised staff of Central Reserve Police 
f Force (CRPF) I at :Par with combatised staff under 
i, Court • s - order i While . setting · aside the various 
t orders. of tHe- Tr.lbunals, appeal_ s filed by · the 1 ·r 
J, Government were allowed and it was· held that the 
J . recovery woula result in great hardship and the · r "7"' -~- .. ---- - .... ---- ----~"'"-- ~------ ........... - -~- ,-:.-..-..-__________ - --;;;..·-.- ~~ -.... --. _ _,_:__ ,;...~.:=--.-=----o+-. -.· ----.--..,.., 

i ·. ' I f . : 
_, 

j_ 
- -- -~- --

~~-, 
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amount already id to them in terms of the opder.of 
this Court or by the order of the Tribunals as 
aforesaid would-not be recovered. 

6. ( 1998) 8 Supre 
vs. Om Prakash 

Court- cases 733 
nd Another: 

State of Haryana 

In this case, ·by virtue of interim order of the 
-Hon'ble Supreme Court, ex-workman was paid back wages 
but- finally fo nd to be not entitled to the same.· 
Taking note of his economic condition, the .Hon 'ble 
Supr~rne.Court d rected that in case he had withdrawn 
that amount, th same should not be recovered from 
h_im •. 

be 
, ~t may,(rnent_ioned hat the judgements cited above by the 

learned counsel for the a-cplicants do not come to theh rescue 

as the facts of 

distinguishable. 

- Government · had 

their promotion 

and the cases in hand are quite 

present case, the - respondonts­

pay of the applicants correctJy on 

of Accounts Assistant. It was only 

on their representations t at they were allowed the stepping up 

benefit with reference Shri Ashok Kumar Nimesh. It has 

already been discussed a ve that in the circumstances the 

present ·case, stepping up benefit is not at. all permissible and 

when the mistake came __ to t e notice of the respondents, recovery 

···:.of overpaid amount was orrer~. . This is not. a case where the 

;:respondents-Government ha~ fixed the salary of the applicants 

·suo mote at the higher cale of pay and, thereafter, it was 

sought to be reduced. As a matter of fact, it was a 

misrepresentation on the rt' of the applicants on the basis of 

·which the respondents- vernment committed a 'mistake · in 

extending them the benefit of stepping up of pay. Moreover, the 

amount so overpaid though not spelt out in the applications is 

not · much and the respo~ ent's · have PJ:c;;Posed -~~e recovery . @ 

Rs.200/:- per month, we d not consider that. the recovery of 

overpaid~mout@ Rs. 200/- per month would cause any hardship to 

the applicant~. - ·In the circumstances, we do not find any 
. ' 

justification for waiving he reeovery in this regard._ 

10. I_p-~ the light f the ·abOVe diSCUSS iOn 1 We- dO 1":'\1 
!':::::J"; . \. not· find any merit in these applications and the same 

• J • deserve to be dismiss 
~.~~::~: . -r-~-,_,__,~-~-c ~ 
I ~-: 

I -' ... : ·~ : 

,: .... ;. 
I :--jJ 

-.,!~~ I ___ :-:;.; 

i_j 



'' 

' ' 

.;, 

- ~:~~\ 
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present I 
i -dismissed. The stay 

-I~ I 

applications are 

granted earlier 
stand vacated. 

1 I I 

accordingly 

in these OAs 

I i 

Pkrties are 1Jft to bear their own costs. 
12. 

-

f 

. r-----~-- I 

Sdf-! l ·-------.. ~...:--.;-~ -:-::----~~--=- ~"::. -.. ----· 

. I I 
.( Gopal Singh ) I 

• I I .( A.JC. Misr~) I MEMB.~R (fu)MN. } I 

l__ _ _________ -:-~------·-~r.--,. c. ____ j_ ___________ +- -~- ----~ _____ ME11BE~ CJuoL.) 
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