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’1

IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
JODHPUR BENCH : JODHPUR

Date of order : 12.10.2001

0.A. No. 184/1996.

‘”Vlrender Kumar Verma.S/o Late Shri Bhagat Ram Verma, aged about 36

years, res1dent of C/o'Sh. Ramesh Aboti, behind Ganesh Ji~Ka-Temple
Bhatia - Chorchaya, Ratanada, Jodhpur, Last' employed. on . the post of
Asstt. Manager/Store Keeper in Unit Canteen Station Headquarter.
Gwalior, (MP). ‘

... Applicart.
versus

UnJon -of Irdia through 1ts Secretary to G/I M1n1stry of Defence,
Rakoha Bhawan, New Delhl. '

' .

The ‘Commandant , Station Headquarter, Gwalior (MP).

The Chairman, ‘Unit Canteen, Station Headquarter, Gwalior (MP).

The Left. Colonel Y S Gulia, Canteen Officer, Unit Canteen, Station

Headquarter, Gwalior.

... Respondents.

0.A. No. 183/1996.
Baljeet Singh Balhafa S/o Sh. Chhotu Ram, aged about 40 years,
Resident of House No. 135, Subhash Chowk, Ratnada, Jodhpur, last

employed on the post of Salesman—cum—Cashler in NCC Group

Headquarter Canteen, Rohtak (Baryana).

.o Applicant.

versus.

! Union.of India through its Secretary to G/I' Ministry of Defence,

Raksha Bhawan, New Delhi.

The Chairman-cum-Group Captain, CSD Canteen, NCC Group Headquarter,
Nuppi- Niwas Model Town Rohtak. ‘

-«- Respondents.



3';.',._'*0.A. No.’ 182/1996. - - | -

,R951dent of House No.' 135, Subhash Chowak, Ratanada Jodhpur last
-_employed ‘on. the post of Salesman-cum-Cashier in NCC Group
ﬂHeadquarter Canteen, Rohtak (Haryana). ‘

... Applicant.

ver sus

1. Union ef India through its_Secretafy toAG/I.Minis;ronf Defence,
. Raksha ‘Bhawan, New Delhi. '

2. The Chalrman—cum—Group Commandar, C.S.D. Canteen \N.C.C.’ Group
Headquarter, Nuppi Niwas Model Town, Rohtak.

_ - . <«. Respondents.

" Mr. J.K. Kaushlk, Counsel for' the appllcants in all. OAs.

Mr, San]ay Dw1ved1, Counsel for the respondents in OA No. 184/96.
Kuldeep Mathur, Adv., Brief holder.for Mr. Ravi Bhansall, Counsel
the respondents in OA Noi. 183/96. :

S.K. Vyas, Counsel for the respondents in CA No. 182/96

Hon'ble Mr. Justice B.S. Raikote,_Vice Chairman
Hon'bie Mr. A.P. Nagrath, Administrative Member.

:ORDER :
(Per Hon'ble Mr. Justice B.S. Raikote)

In ail these applications}~ common questions of facts -and law

arise, hence '»we> are disposing of all these' OAs by this common

~

judgement .:

2. -.In O.A. No. 184/96, theAapplicant Shri Virendra Kumar has

.challenged his termination order dated 29.09.95 (Annexure . A/1) ‘and

iRy Narendra Sirigh Rana S/o Sh. Kapoor SJngh, ‘aged about - 40 years,



SR

. A N - o :
i;_ed 17. 10"95 (Annexure: A/2) - respectlvely.. He has also
1'i i the Para 26 (b) of Stand1ng Operatnng Procedure (sop, for

w. ﬁ>e1ng v1olat1veaof.Art1cles 14'and 16.of‘the.Const1tut10n.

;n'O,A.ANo. 183/96, the applicant Shri-Baljeet Singh has
' S AR o . S
hi's"ter‘mination' order :dated 03.06.95 (Annexure A/1) and he .

fhallenged the Para 17 of the Standing. Order dated 16. 06 86

JA/2),5as be1ng ultra vires of Art1cles of 14 and 21 of the’

1

In O A. No. 182/96, the appl1cant Narendra S1ngh Rana, l1kew1se ’

has challenged hls order of term1nat10n dated 30. ,05. 95 (Annexure A/l)_

and the}or?er dated 31. 05 95 (Annexure A/2) by whlch the app11cant' -

'Ijmercyipetltlon regard1ng cancellat1on of term1nat10n order, has been

'*A”the ConstJtutlon. ' Thus,. it ls‘ clear that the. applicants' have

challenged the1r respect:ve term1nat10n orders and they they have also -

l

" challenged the Para 26 (b) of sop and Para l7 of the Standing Orders

:i under'.wh1ch the impugned ,term1nat10n orders are issued by the
w ' | - : . :
'respect;veﬁdepartments.“

) i

o
o
. \.l B ik

b

The1r pr1nc1ple contentlons are that the 1mpugned term1nat1on

,;orders;are lllegal 1nasmuch as they are 1ssued without’ any notice and
| i '

"opportunltles to the appl1cants. Ihelr further contentlon in 0.A. No.

182/96 and1183/96 is that the 1nmmgned orders belng st1gmat1c, could

ps

not have been passed without hold1ng an enquiry. At any rate, Para 17
'of the*Standlng Order v1de Annexure A/3 (1n OA Nos. 182/96 and 183/96),

'F - prov1drng term1nat10n of-an employee after g1v1ng 30 days notlce or
P e 4 .
T - “w1thouﬁ such notice on payment of pay for a perlod of 30 days, is
: .v1olatmve of Art1cles l4 and - 21 of the Const1tut10n, and also as per

v N




3
Law declared by Hon' ble the Supreme Court in 1991 (l) SLJ (SC) 56
|
. i“i N
: Delhl Transport Corporat1on vs._ D.T.C- Mazdoor Congress & Ors ]

T

B ffiliné reply,tthe_respondents.haVe'denied the case of the
'Théy;fhave ‘raised' preliminary Tobjections that these

7
J

,s are not ma:ntalnable before th1s Trzbunal. They' have

o'_r»_,_m ——

t ‘the. appdlcant Shr1 V1rendra Kumar Verma in OA No. 184/96,

_,_.lm S

ed. ths
e

as'per the averment made in the CA,. was worklng as Store Keeper in Un1t
i J AR

Canteen Stat10n Headquarter, Gwal1or (Madhya Pradesh)‘ He had

challenged the 1mpugned order of termJnatJOn dated 29.09.95, (Anexure

A/l) before the Hon'ble H1gh Court of Madhya Pradesh, Bench at Gwalxor.

.Itlappears that the - ngh Court d1rected the author1t1es to pass a fresh
i‘?,i" L ‘ - '

order aftFr glv1ng -an cmportun1ty. . Thereafter, order Annexure'A/Z

hi ! .
i i !

dated?l7 lO 95 was passed by term1nat1ng the services of the applicant

: w1th effect from 30th October, 1995. ThlS order also the appl1cant has
challenged before Hon ble the H1gh Court of Madhya Pradesh, .Jabalpur,

Benchlat Gwal:or, in Wr1t Pet1t1on No. 1741 of 1995. The ngh Court of

Mad,ya Pradesh d1sm1ssed the said wr1t pet1t1on No. 1741/96 filed by
'the appl1cant Shr1 V1renedra KMmar Verma, v1de judgement and order

dated 08 Ol 1996. Agalnst the sa1d order ‘of Hon' ble the ngh Court,

present OA:=(OA No. 184/96) on 21 05 96 before this Tr1bunal

‘jvalsely alleglng that he -has been res1d1ng at\Jodhpur, only because

|

th1s'Tr1bunaJ had held 1n OA No. l57/93 [Rajendra Jagarwal & Others VS.

H ‘ 'J:‘v, l

‘lUnJon “of Indla and Ors. 1, that ‘such employee in the Un1t Run Canteens

1
i
v

I
B .
is. agGovernment employees, and thns Tr1bunal has jurlsdnctlon. The

]i:' I

respondents have stated that the appl1cant has g1ven false address as

he 1sJ res1d1ng at Jodh ur. But 1n fact, before his termination,
| B Y

1 B

‘he was res1d1ng at Ward No.‘23, Halka No. 963, Gurdwara Santar, Morar,

. W L R
DR VI -t I (

RA vﬁi 'Gwal1or.f H1s averment that he is re51d1ng at Jodhpur has been made

Trr'f_ oy wuth mala f1de 1ntent10n to 1nvoke the terr1tor1al jur15d1ct1on of th1s




Smce the appllcant 1s not reSJdmg at Jodhpur, his

‘ 1
a

tter o‘jf.the O.A. is not w1th1n the terr1tor1a1 jurlsd1ct1on of this
X e :

,the appl:catlon No. 184/96 is l1able to be

'3-‘l Even - 1n o. A..Nos. 182/96 and 183/96, the respondents have

v

- ‘:sp'ec1f1call/ stated 1n the reply that these 2 appllcat1ons have been

}ed befme this Tr1buna1, ~only because Hon 'ble the Pun]ab and -

R : -
'Haryana H1<1h Court, Chandlgarh, vide 1tsA judgement and order dated
A !

B ( B
-,31 lO 95 in Civil Wr1t Pet1t1on No. 12654 of 1993 [Sarasamma vs. Union

of Ind1a & Ors.], had held that the Canteen 1s not an mstrumentahty-

,’of" he Stata, and not an authorzty under Artlclef 12 of the Const1tut10n
- i . .\‘

‘ ofll 1nd1’a. Therefore, 1nstead of f1l1ng the OAs before the Central
i' v !: w n

Adm1n1strat1ve Tr1bunal, Chandlgarh Bench, the appl1cants in -these 2

ki
i

"appl1catlons, have approached th1s Tr1buna1 as: 1f they are res1d1ng at
4Jodhpur, ad -in fact, these apphcants are also " not re51d1ng at
. _f_Jodhpur. ‘the respondents have spec1f1cally stated in the reply that

- _the app11ccnt in OA’ No. 182/96 is the reSJdent of v111age Paksama, and
" : méf name wes found 1n the voter s, l1st at sl No. 697 in Part No. 56..
s Even hej- has been 1ssued voter' s 1dent1ty card No. 165796 in v1llage
"“"_Pai]tsama‘, which: falls w1th1n Hasangarh Const 1tuency of Haryana Assembly.
The copy of such 11st is- f11ed at Annexure R/l It. is also stated

’ that the appllcant is also hav1ng h1s ratlon card at Paksama Vlllage.

r

Therefore, his content1on that he 1s res1d1ng at Jodhpur, -is totally

false and tnture.

1-11’11 respect of appl 1cant ‘Shri Bal jeet S1ngh Balhara ‘in O. A. No.
LR

183/96! ls the respondents have clearly stated that’ the appl1cant,
[ i ' ,,

has not been res1d1ng at Jodhpur. . The appllcant was employed in -the

. Umt Run Canteen s1tuated in Rohtak town of State of Haryana. He has




,res1d1ng in Rohtak town Oppos1te House No. 1884L, Model Toun,

Rohtak' Inxthe Voter s 11st is name 1s pﬂaced ‘at sl. No. ll in Part

o [

515 and he' has: been 1ssued voter 's 1dent1ty card No. 450011 of
,:“ ,' »{] : N ,4 ‘

°H%?k. Const1tuency of Haryana Assembly._ Such llSt 1s f11ed at

15 4k L . :
Annexure R/l Therefore, he 1s a res1dent ofiRohtak, Haryana State.

5-hn-It 1s alao stated that he is hav1ng the ratlon card at the above
1 .:),
- address. The respondents also stated that the appllcants have glven

't,', ,

lthe1r'address as “House No

“

"5‘135, Subhash Chowk, Ratanada,' Jodhpur"

[ before th1s Trlbunal. Therefore, these 2 applzcat:ons are also liable
1' l The
:toibe d1smlssed on th1s ground only, w1thout 901ng 1nto the mer1ts of

o the case. Even on mer1t, the respondents have .denied’ the case of the

;: géj ff' "'Q appl1cants 1n OA Nos. 182/96, 183/96 and 184/96 The learned counsel
| .3foff'the respondents vehemently argued asf to ‘the: territorial

Hon ble the Supreme Court.-h‘ But 1n our cons1dered oplnlon,_ thlS

Trlbunal would go 1nto the mer1ts 1nvolved 1n all cases, prov1ded we

haV1ng..terr1tor1al jur1sd1ct1on. . Hav1ng régard to‘ these

ralsed by the respondents as to the terr1tor1al jurlsdlctlon.

\;“f 9;5‘ ‘ The learned counsel for the appllcant strenuously relied upon
- ' ,
the Rule 6‘1(2) ‘of” the Central Adm1n1strat1ve Tribunal (Procedure)

“1'1t approprlate to extrat the Rule 6 of the Rules, as under--
"”“6,.' Place of f111ng appl1cat1on. (l)b ‘An app11catlon shall

RO rd1nar11y be filed by :an applicant with the Reg1strar of the
+. Bench w1th1n whose jur1sd1ct1on -

L
o
N
|
i

(l) the appllcant is posted for the time being, or'
(ii) the cause of action, wholly or in part, has arlsen'

L.

.. may be. filed with.the Registrar of the Principal Bench and subject

to the orders under Section 25, such a;mﬂ1cat1on shall be heard

";p and d1sposed of by the Bench which has jur1sd1ct1on over the

“ﬁ‘ Rules, 1987 [the Rules, for short] For 1mmed1ate reference, we think

Prov1ded that w1th the leave of the Cha1rman the application

A

A




; . (2) Notwlthstand:mg anythmg contamed in sub-rule (1)

Mo persons who have ceased to be in service by reason of retirement,

'dismissal or termination of service may .at his option file an

i ’applicatjon with - the Reglstrar of ‘the Bench within whose
jurisdiction such’ person is ordlnarle residing at the time of
f111ng of the appl1cat1on.".

[
! ’ s

] From readmg of the above Rule, we find that an appl:tcat:on shall

i
‘ ordlnarlly be filed before the Bench, where the appllcant is posted, or

where the cause of action wholly or partly arises. Under clause (2) of

K the Rules, the persons ‘who have ceased to be Jn service by reason of

~ e

ret:ement, ‘dismissal or termination of service, may at the1r option

: flle an app11cat1on before the Bench w1th1n whose jurlsd1ct10n such

. person is ord1nar11y res1d1ng at the time of filing of the application.

. -
b i
i -
LT Iy
i v

“I",lO. K Keeplng in V1ew the above Rule, we will "now examine the

‘contentlons of both the part:es. - ' -

*

It ,is an admltted fact that the Jmpugned orders vide Annexures

A/l and A/2 in respect of apphcant Shri’ V1render Kumar Verma in O.A.

No. 184/96, are passed at Station Headquarters, Gwalior (Madhya

e A'Pradesh) In fact, the appllcant had challenged these very orders

before Hon'ble Madhya Pradesh High Court, Bench at Gwalior, as we have

,.noted above,l unsuccessfully. V1de its order dated /08._01.96, the writ

pet1t1on No. 1741 of 1995 filed by the appl'icant against the order

dated 17. lO 95, has been dismissed by the Hon'ble Madhya Pradesh’ High

¢

‘Court. The authorities who passed the Jmpugned orders were residing

within the i juri sdiction of Madhya_ Pradesh Hi gh Court. Therefore, it

cannot be said that the cause of action or a.part of cause of action

arose in® the State. of Rajasthan. Likewise,_in OA Nos. 182/96 and

,183/96, the Jmpugned orders have passed by the author1t1es in XC

Group Headquarters, Rohtak, which falls w1th1n the jur1sd1ction of

Panijab and Haryana H1gh Court at Chandigarh. Having noticed the law

y

————



-State k nder Art cle 12 of: the Const"—

'}Y

rumentah y of the

‘r

'_1-t is c]ear that the

:1cants were the permanent res1dents of the State of Haryana.

i
i
(N
I
I

By

spec1f1cally stated that 51nce thlS Tr1bunal has held in the case of
i P ‘

ajendra Jagarwal & Ors. in O. A No. 157/93, that such canteen employeé

.,r: :

1v‘ the Un1t Run Canteens is a Government servant, and this Tr:lbunal has"l

The respondents have clearly stated that th1s appllcant is also not

.'v'.': \ ,l. ‘z

s1_d1ng.at that part1cu1ar address.-

o » ) place. The person commg over to Jodhpur in Rajasthan as a tourlst or
o b .1 vi

‘\ some bus:mess purposes or for filing these OAs, cannot be saJd to be
U Y '-;‘-i [ ". "x i

. ord1nar11y res1d1ng 1n Rajasthan._ He should necessarlly have an

g




oy e

;fy-_f,, T
1 »

‘f‘ I" . :'.: .'“ : i :

. L uj:ntentlon te permenantly res1de here in Jodhpur and the fact that his

;f@re51dence also must be here 1n Jodhpur. Such a' residence should be

v‘51m11am.toﬂone so as to acqu1re ‘domicile in that particular place.

' Théughino “judgement orfauthority has been brought te our notice by

‘ efther}éidéAas to the nature of reéidence_required under the said
Ci%ﬁee,kZ) ef the Rule 6 of the Rules; but we have seughtISUpport' from
'the prthc1p e contemplated~Under Article 5 of the Constitution of

Indla. ; Artlcle 5 (c) of the Constltutlon also provides that every
5#) :_ person hho thas hlS dom1c11e in 'territory of India', and who has been
ord1nar11y.res1d1ng within the 'terr1tory of Ind;a for not less than 5

! o
years tmmediately preceding the commencement of.the Constitution. -

13. f,Shri Durga Das Basu in his bock "Shorter Constitution of India"

(Thirteenth Edition 2001), commenting on the Article 5 of the

Constitution on the basis of the'judgements of Hon'ble High Courts and
: . "'y » . : . .

Hon'ble‘the Supreme Court, explained the concept of "Domicile" and
. . B . R

g ‘
POrdinqrilj resident". He has explained "Domicile" as under:-
"Domicile.-~ Domicile means the place where a person's habltatlon
is fixed without any present intention of moving therefrom. Mere
residence is not enough.
Every person has a domicile at his birth called the domicile
of orjgin. This continues until he acquires a new domicile,
o The domicile of origin cannot be changed until the person
! acquires a new domicile animo et facto, i.e., by actually settling
in another country with the intention of permanently residing
: there. Till then the domicile of origin continues notwithstanding
J;J . the fact that he has left the country of his origin with an
g 1ntent10n of never returning again. The onus to prove that a
persoh has changed his domicile of origin lies upon him. For this

L 5 f purpose, the course of his conduct both before and after the

material time is relevant."
Frbm.the above statement of law, it is clear that the burden is on

the person to prove that such person has changed his domicile of
origin, anF for this purpose, thelcourse of his conduct both before and

after-the material time is relevant.




! 0rdmar11y reSJden - ‘In- order. to be ord1nar1ly resident of
Ind1a Mfor- the” spec1f1ed perlod, it is not necessary that the-
.’person ishould have: re51ded in India: for every day of this - period;
‘.what' is required 1s res1dence durmg the per1od w1thout any
,serlous ‘break." Ll . Bel

K
i
¢

R
[

rpm thns explanatmn of "'Ordmar:ly res1dent' it is clear that

] he facts on hand,* it 1s clear that the appl1cant in OA No.

LY

i

j:f resndmg at Gwal:or, and he had challenged the 1mpugned

The

Therefore, to

'

'illegatlons of- the appl:cant 1n OA No. 184/96 that he has

res1dence to Jodhpur S0 as to flle this: O A. on 09.04.97,

; roduce some documentary ev1dence, '1n view of the spec1f1c

'The applicant has not pr_oduced, any iota of documents,. -

er s llst, voter s 1dent1ty card or ratlon card etc., t'o prove

A St';;_k;haah Chowk, Ratanada, Jodhpur" is not true. -As per Annexure

s llst) produced in the respect1ve cases clearly 1nd1cate

these 2. appl1cat10ns Ain- the month of Apr1l, 1997. In view of the

‘iinot .been res1dlng'_ +in. Jodhpur., the appllcants have not

produced" az_:n,y ‘Aio.ta".o‘f evidence.,, except the1r _,_self servmg aff1dav1t.




=11 -

. Moreover, .tnder Section-,114 of the Law of Evidence, under - the

? Jllustratlor (d), it prov1des that'"a thing or state of thlngs wh1ch

has been shown to be 1n ex1stence w:thln a perlod shorter than that
w1th1n wh1ch such th1ngs or states of thlngs usually cease to exist,. is

stlll 1n ex1stence; . Jn other words, this 1llustrat10n prov1des for a

presumptzon that a particular fact shown to have ex1sted, cont inued to

i

i
K

v ex1st so. - Comment ing upon the illustration (d) of Section 114 S/Shri

5

i : :
Ratanlal and Dhirajlal in their book of 'The Law of Evidence'; 18th
| .

Ed1t1on 1992, have stated as under 1=
I

" Illustrat1on (d)- Cont1nu1ty of th1ngs.— This illustration is
founded on the presumption which ex1sts in favour of cont inuance
or: 1nnmmab111ty.

1f a!thlng or a state of thlngs is shown to exist, an inference
of 1ts|cont1nu1ty within a reasonably proximate time both forwards
‘and. backwards may: sometimes be - drawn. .The rule that the
,presumptlon of continuance may operate retrospectively also has
been recoghised in India. How far the presumption may be drawn
‘backwards and forwards depends upon the nature of the thing and
surround1ng c1rcumstances.“ . .

g

't
I

15, , Ap@ﬂylng th1s principle also, we find that within a proximate

!
of: vtlme, the appllcant in OA No. 184/96, was residing at Gwallor in

Madhya Pradesh, and the applicants” in OA Nos. 183/96 and 182/96, were
re51d1ng; at Rohtak and,‘Paksama in Haryana State. Therefore, their
cohtentiohﬂthat they are residing in Jodhpur is not tenable, unless

they establish that they have been infact, residing at Jodhpur. They

have not gpmoduced any documentary evidence for rebutting - such
allegation.l-The allegations made in the applications and the replies
would be an' instance of oath against oath, and in these circumstances,

l

_the” appl1c%nts should have produced some documentary evidence, like

_ ration cardy voter's list or voter's identification card’ etc., to rebut

S : , :
such allegations, and also to prove*that in fact, they are ordinarily

the: reSJdents of Jodhpur, 1n terms of Rule 6(2) of the Rules, and that
they" have not done. In view of th1s, we are constrained to hold that

they have g1ven false. address w1th mala fide 1ntent10n, so as to take

2
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