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Date of Order:—22.12.1998

O.A. No.404/92 Madan Lal & 65 others
. With
O.A. No.172/96 Pukh Raj P & 7 others =
‘ With
O.A; ¥5.175/96 Madan Lal & 17 others
. With |

O0.A. No.179/96 Champa Lal C & 5 others
With

0.2. No.180/96 Igbal Khan & 14 other
With

0.A. No.201/96 Chandra Mani Pandey & 12 others
With

O.A. No.203/96 Robert Field & 7 others _ -

<..Applicaris
VERSUS -

The Union of India through ‘the General Manager, Western
Railway,  Church Gate, Bombay.

The Divisional Railway Manager, Western Railway, Ajmer.
The Divisional Personnel Officer, Western Railway, Ajmer.

4 to 40 private respondents.
. « s Respondent:s
With

0.A. No.70/95\Sanjay Kumar Sharma & 11 others

VERSUS .-..Applicants

The Union of India through the General Manager, Western
Rallway, Church Gate, Bombay.

The Chief Motive Power Engineer (R&L), Western Railway,
Church Gate, Bombay.

The Divisional Personnel Officer, Western Railway, Ajmer.

4 & 5 private respondents.
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None present for respondent No.5 in O.2A. No.70/95. X

Sl. No. 1 to 7).

Mr. M.S. Singhvi, ‘Counsel for the appllcants in all the O. As. except
in O.A. No.70/95.

Mr. R.N. Upadhyay, Counsel for the applicants in O.A. No.70/95.

Mr. S.S.Vyas, Counsel for the respondents Nos. 1 to 4 in = O.A. .
Nos.172, 175, 179, 180, 201 & 203 of 1996  and respondents Nos. 1" to
3 in O.A. No.404/92 & 70/95.

Mr. R.R.Vyas, Counsel for the respondents Nos. 4 to 17 and 19 to 36
n 0. A No.404/92.

None present for other respondents except respondent Nb 37, who was
dropped, in O.A. No.404/92.

Mr. R.N. Upadhyay, Counsel for the respondent No. 5 in 0.A  Nos.172,
175, 179, 180, 201 & 203 of 19%6.

Mr. M.S. Singhvi, Counsel £or the respo“denf No.4 in O.A; No 70/95.
&

»
CORAM: A

Hon'ble Mr. A.K. Misra, Judicial Member

Hon'ble Mr. Gopal Singh, Administrative Member
ORDER

Per Hon'ble Mr. Gopal Singh

Applicants in Original Applications listed at Sl1. No. 1 to 7
above are rankers and holding the post of Diesel Assistants on ad hoc

basis. They were appointed to the post of Diesel Assistant on ad hoc

basis on various dates in the year 1986 to~l988.-~2%ey;are claiming - - -~
¥

seniority over the direct recruits (respondents Nos. 4 to 40).

2. _Applicants in the O.A. No.70/95 listed at Sl. No.8 & jve;are
the direct recruit Diesel Assistants and they were appointed' as

Diesel Assistants w.e.f.. 11.1.1989. These direct recruits are

“claiming seniority over the rankers (applicants in O.As. listed at

r .. L
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3. The seniority is governed by the same rules and regulations@

.\ N
and_, therefore, all these applications are disposed of by this order.

4. Ap_plicants in O.As. listed at Sl1. No. 1 to 7 above have filed
applications under Section 19 of the Administrative TribumalS Act,

1985 praying as under: - B

(i) A That by an appropriate order or direction, the order dated
10.5.1995 (Annx. A/2) passed by the Railway Bvoard‘be declared illegal

a2nd be quashéd.

(ii) _':eThat by an appropriate order or- direction, the order dated
20,11.1995 (Annx. A/1) passed by the respcndent No.l be declared

illegal @nd be quashed with all consequential benefits.

t

(iii) That if during the pendencir of these Original Applications

—— j—

-any order is issued in implementation of -the orders dated 10.5.1995

S

~(Annx. A/2) and 29.11.1995 (Annx. A/1) then that order be also

‘_,'__déeclared illegal and be quashed with all consequential benefits.

5. Applicants in O.A. No.70/95 listed at S1.No.8 above have

filed this appliéation " under Section 19 of the Administrative

\{L‘ribunals Act, 1985, praying for a direction to the .respondents not

to give effect to the seniority list dated 24.11.1994 and that the

- applicants be provisionally allowed to be sent for training for ‘tht_e

post of Shunters and be provisionally appointed to the said post. 1In
fact, they are challenging the position assigned to the rankers in

the seniority list dated 24;11.1994, who have been placed above the

" applicants in the said seniority list.

6. Operation of orders dated 29.11.1995 and 10.5.1995 has been

stayed by this Tribunal vide its order dated 24.5.1996.

AR
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. summarised as under: : , ; -

|
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7. Applicants' case in O.As. listed at Sl. No. 1.to 7 above is

—-that they were 1n1t1a11y appointed as Cleaner, promoted on ad hoc, -

ba51s as 2nd Fireman & Ist Fireman, -drafted on. the post of D1esel

,As31stant on varlous dates in the year 1986 to 1988 and further‘

- promoteo to the post of Shunters/Goods Drivers. That the respondents

did not hold selections for the post of Ist Fireman from 1986 for tno

vears and in the selection held‘ in January-February, 1989 all the-

applicants ‘wyere empanelled' for-th'e_post of Ist Firemn (Annx. A/9).

~

That as per para 137 of IREM, vacancies in the cadréjv of Diesel-'

Assistants are requlred to be filled up by lateral 1nductlorrkf Ist
Fireman and 2rnd Fireman subject to eligibility conditions. Slfi;"tfall

if any is required to-be filled up by direct recruitment thr'ough

Railway Recruitment Board. That the respondents without following

~. the codal provisions appointed a number of Diesel Assistants vide

order dated 11.1.1989 (Annx. A/13) by direct recrultment. Further
the training of direct recrults was curtalleld to 26 weeks from 52

wee};s. That this curtailent of training was declared as revision of

3 . training period and the direct recruits were sought to be assigned

seniority ‘from the date of taking over charge of regular post after

completion of 26 weeks training and were proposed to be placed in the

_ seniority list above the rankers who were holding the post of Diésel

Assistants on ad hoc basis prior to the appointmentﬂ-‘*‘:of direct

recruits ,'- in terms of the impugned orders at Annexures A/l -and A/2

-*though as per rules, the d1rect recru1ts vere requlred to be glven'

e
sen1or1ty from the date of hold1ng‘ regular posts after completlon‘ of

.52 weeks tralnlng. ' Thus the arguments of the applicants can be

(i) The respondents should have assessed the vacancies in the

cadre of Diesel Assistants yearwise.
RN 4 .
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(ii) Selection from among rankers should have been done \

— annually.

(iii) Only after selection from amongst - the rankers,
remaining vacancies if any, _should have been filled up by

direct recruitment.

) -

(iv) Curtailment of training of 52 weeks to 26 weeks should

;{, — not have bsen treated as revision of training period.

(v) If these codal provisions are followéd, the direct

recruits would not become senior to the rankers.

8. The case of the applicants in O.A. No.70/95 (listed at

S1.No.8) is that as per rules, seniority to rankers can be assigned

from a date after their selection to the post after due process.
Since the rankers were declared selected after the direct recruits
-had joined their posts after due process, the rankers cannot be

- ja',-ss'igned seniority above the direct recruits.

Notices of these O. As.r were issued to the respondents and
An.hey have filed their reply. Official respondents in their reply -
have admltted that due to some unavoidable administrative reasons
selection for the post of Fireman could not: be held since the yéar
1986 and selections were rnade in th_e year 1989. They have, -however,
asserted that "vacancies have been assessed for ranker and direct
recruits and selection for t;.he rankers have been i{litiated and for
direct recruits indent was placed to _the Railway Recruitmgnt TBoa;d,
so- th_e quota fixed for ranker and direct recruits has been followed -

as laid down in the procedure". It has also been contended by the

, A_Lﬂwr. .. /7 .1



-official respondents that the training period was revised by the',-,

competent authority (General Manager, P, E. ) and'?the' direct

recruits-are, being proposed “to be assigned the s‘eniority' over —the

rankers, . as per rules and erder of the Railway Board.” -

h

| the records of the case carefully.

ll.' ~ For better apprec1at10n cf the issues involved in thls case,
— /“‘

we may examlne para 137 of I.R.E.M. which is extracted be bows

"(1) The vacancies in the. grade of Diesel BAssi

nt in
scale Rs. 950-1500 may be fllled as under: - - %;
(a) €50° of the vacancies shall be filled by lateral

induction *from among Ist Fireman who are at least 8th class

pass and are below 45 years of age, in the case of shortfall, - -

by promotion by usual selection procedure from among 2nd
Fireman who are at least 8th class pass and are below 45
years of age.

(b) : Balance 50% of vacancies shall be filled by lateral

' induction of matriculate Ist Fireman with minimum three years
‘of continuous service, shoftfall, if any, by -promotion of
Matriculate 2nd Fireman through departmental examination.

(c¢). - Shortfall, if any, against (a) and (b) above shall be :

made good by direct. recruitment through. the Railway
Recruitment Boards. s

(2) Diesel Assistants have avenue of promotion to the
_ post of Shunters (grade Rs.1200-2040), Goods Drivers (1350-
= * 2200) and so _on in the running cadre as per procedure in
force." : - : . 5 N

12. A perusal of para 137 of 4IRE_M Volume I reveals that 50% of

the vacancies in the cadre of Diesel Assistants are to be fiig@ up’ ‘

by later induction from amongst Ist Fireman and in the _case of
sh'o_rtfal_l by promotioh by usual selection ,p'rocedure from amongst 2nd

Fireman. Balance 50% of the vacancies are to be filled up‘ b‘y> lateral

induction -of Matriculate Ist Fireman and shortfall, if any, by )
promotion of Matriculate 2nd - Fireman -through  departmental

examination. -In case there are still vacancies left to be filled up

/ - ...4/’1__ -

10. We have ‘heard the learned counsel for the parties and perused -
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- V by the above procedure, the shortfali if any shall be made good'by
direct recruitmenf. It would; thus, be seeh thét the department has
to condsider the rankéfé-for lateéal inducEion/prmetioh to the post
of Diesel Assistanﬁ‘ and only if"thgre is a shortfall,. direct
recruitment is to be resorted to. The respondents have submitted
that "vacancies have been assessed for rankers and direct recruits
and seiéction for rankers have been E;itiated-and for direct recruits

..;indgpt @as_placed to the Railway Recruitment Board, so the quota

<%ixed for rank;rs and direct recruits has been followed as laid down

in the procedure". This argument of the respondents cannot be
sustained as paré }37_provides for filling up the post first from
amongst tﬁe rankers and'balanée if any by direct_récruitment. Both
.~ the process of filliﬁg up the post in the ‘cadre of the Diesel

Assistant cannot run together. It is very clear from para 137 that

vacancies in the cadre of DieSei Assistant should first be filled up
e : )

gfﬁ"‘A?:”fby lateral induction/promotion from amongst the rankers and shortfall

S if{any, should be filled up by direct recruitment. Thus it was a

lapse on the parf of the respondents to have placed the indent with

5_ -‘-the Railway RecfuitmentABbard_éimultaneousiy. In the light of abo&e

-

‘“’.disduss we conclude that the appointment of direct recruits as Diesel

hoc.

f,g4§?ﬁ 13. Coming to the assessment of the vacancies yearwise, our

attention has been drawn to para 215 (fi (i) which is reproduced

below:

"The assessment of vacancies for selection post.’ within the
cadre will- include the existing vacancies and those
anticipated during the course of next one year plus 20% of
anticipated vacancies for unforeseen contingencies. For
selection in the construction organisation, 50% of the number
of posts which exist in the grade under consideration for a
period of one year on the assessment date and which are

U U S S VRN SRS U S .

féésistant was against the rules and can at best be treated as ad.
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likely to continue should be taken into account. “For ex-
cadre post, actual vacancies .plus those anticipated in the
" next two years should be taken 1nto account."-

14, A closer reading of this“para would reveal that assessment of

vacancies is _reciuirgd ‘to be done every year. Further in terms of

‘para 216 of IREM, it -has been specifically provided that ad hoc

promotion shouid be avoided as far as possible both in selection and
non-selection posts', ‘'where it was found inescapable and have to be

made in the exegencies of service, they should be reserted to oniy

-sparingly and only for a short duration of 3 to 4 months. it has

&

further beeh provided that in regard to selection posts. it is

_essential that all the selection should be conducted reguiarly.
While there is no objection to ad hoc promotion being made in leave .

vacancies and short duration vacancies, ad hoc promotion against --

Officer’'s a'pproiral. The Chief Personnel Officer is required to

: ‘review selections of all posts afresh. The Chief Personnel Officer

)

1s required to keep record of having accorded approval to such ad hoc

vy promotion and review the progress made in filling up these posts by

selected _persons"ev'ery month. It would, thus, be seen that the

selection.of \-rarious‘posts has to be done on regular-' baSis. and the ad

- hoc promotion should be resorted to sparingly and that;ﬁ'oo for 3or 4

fnonths. Further ad hoc promotion agamst regular promo»tlon posts
has to be with the approval of the Ch1ef Personnel Offlcer who has to

regularly review the progress of filling up these posts oﬂ‘\e';ular

basis. It has been admitted by the respondents that they could not

conduct selection to the post of Fireman from 1986 and the selection

was only conducted in 1989 though the- rankers were hoiding the post

of Diesel Assistants on ad hoc basis for sufficiently long periods.
It is not the case  of the respondents that these ‘ad  hoc

promotion/appointrn'ents were continued with the approval -of the Chief

" Personnel Officer. _ We thus flnd that the respondents have deviated

regular promotion should be made only -after obtaining Chief Personnel

N
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‘induction/promotion or .through direct recruitment.

O
\

from the established procedure as pgovidéd in the rules. The respondents

have estimated the vacancies cnly 1n 1989 when t_hey_ initiated the case for

filling up the vacancies in the cadre of Diesel Assistants by lateral

Assessment of

vacancies every year would also ilﬁply‘ that rankers eligible for lateral

_induction/promotion  on Ehe__ cut of date for that year would only be

considered. Assessment of vacancies for three years in one go may.

;;«iéemetigle result in a ranker being considered for a vacancy for which he

was not e'ligible. The department is free to fill up the vacancies at one-

time but it is utmost necessary that vacancies should be assessed yearwise

and candidates eligible for particular year should only be considered for

the vacancies of that year.
15. — In final analysis we observe that: ‘ ‘ - 5

Vacancies in the cadre of Diesel Assistants should be assessed

' rwise from 1986 onwards..

ist Fireman/2nd Fireman eligible for filling up the vacancies in
“the cadre of Diesel As--sisfant for that fear should be considered first for
J1::':‘;Llling up fhe vacancies of that year, notwithstanding the fact that they
were regularly selected in the year 1989. | . |

7

16. | Coming to the qﬁestion of seniority amongst direct recruits and
rankers, the moot question is whether direct recruits should rank seniors
to ‘the rankers eligible for promotion/lateral indugtiép tb the cadre of
Diesel Assistant for the ~year 1986 to 1988 and secondly, the curtailment
of .their t;.raining. from 52 wéeks to 26 weeks~ should be considered as

curtailr_nént or revision in the period of training. Both these questions
L. S S
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~are being dealt with in subsequent paragraphs..

\

17. ~As has been mentioned earlier the post ‘of Diesel Assistants are to

be filled up by lateral induction of Ist Fireman and/or promotion'of 2nd

Fireman and balance if any should be made good by the direct recruitment
through Railﬁay Recruitment Board in terms of para 137 of IREM. It would

thus be<seen that . Ist Pireman and/or 2nd Fireman have prior claim to be

appointed to the post of Diesel Assistant. In the instant case vacancies
in the cadre of piesel A551stants pertain to the yealy 1986 to 1968.
According to para .’,37 of IREM, rankers should have first beenﬁ pom*ed to

these posts and ba ance'vacancies if any would require to bef'illed up by
ooe and Bt

the direct'recruitﬁent. The respondents have not glven ‘the distrlbutlons”

.of the vacancies y arw1se. Thus in our opinion vacancies .in the cadre of

.‘ﬁ-gAwDiesel Ass1stants sho 1d first be filled up by the app01ntment of rankers

to the post ~and, therefore, they would rank senior to-the direct recru1ts.

Tt is a fact ~hat rankers were off1c1at1ng on ad hoc ba51s on the post of

D1esel A531st;nts from a date much earlier than the app01ntment of direct

'ﬂ.frecru1ts as D1esel.A351stants. It 1s also a fact that the respondents did

not conduct the selection for- Ist F1reman regularly and this has resulted

in the present dispute._ Had the :respondents conducted the selection

. regularly the rankers_would have -been appointed-regularly to the post of

Diesel Assistants. It is also a fact that when‘selectign'was held by the

. respondents "in the year 1989, - all the rankers officiating as Diesel
,As31stants on ad hoc ba51s were found qualified to hold the post of D1esel
A551stant To say that .ad hoc app01ntment does not confer any right on
the app01ntee for regularlsatlon, would be true to a certain extent. But'

when the rankers are allowed to continue on ad hoc app01ntment for number

of years and no selectlon is held for their’ regularlsatlon as per'rules,

this argument of the respondents would not be tenable. Since all. the

A" rankers were found qualified in the selection, it would be just and proper

" to app01nt the rankers on regular bas1s prior to the app01ntment of the
’,."/ P V- IR o 2
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direct recruits. Thus in our opinion all the rankers who were officiating
as Diesel Assistant on ad hoc basis prior to the date of appointment of
direct recruits and have }qua—lified the selection test held in January-

February, 1989 would rank senior to the direct recruits.

18. | On the quéstion of training, it is seen that the rules provide for

52 viéekg frainin_g for the direct .r_'ecruits. This tx:ainir;g was curtailed to -

26 weeks in exégencies of work. In terms of Note below para 302 of IREM

gﬁ.’olmne-l, in case of curtailment of training, ﬁhe direct reczl-uits would be

. _4‘ entitled for seniority frorh the date they would have completled the normal

ﬁ training of 52 weeks.- This has all along been the stand of the official

- ~ respondents. However, the Railway ﬁoard vide its letter d “}ted 10.5.1995"
 addressed to the General Manager, Western Railway, Bombay has ordered

that it is not a ca.se. of curtailment of -prescribed trainingy rom 52_to 26

-~ : weeks for the concerned employees in the exigencies of service but one of
revision of training beriod from 6.7.1988 to 30.10.199:. With the issue
.of this letter by the Railway Board i:he_official respéndents have changed
k{-j‘\ﬁ;’ :. their stand. ' On a queryﬂ to the léarned ,couﬁsel of the respondents as to

Y

~what were the consideration for revising the period of the training and

'thét too only for the period. from 6.7.1988 to 30.10.1992, the learned

] . -counsel for the respondents could not produce any satisfactory reply. It
~““has been alleged by the rankers that the curtailment of training period

was treated as a revision of trainiﬁg period under political pressure. As
has been mentionéd abo(re, -"c-h'e"_lea-rned counsel for the f_espondents could
n-ot— produce any valid re;':lsons forh treating the curtailment of training
period as reyision of. training period and that too for the period from
6.7.1988 to 30.10.1992 only,> we . are inclined to,agr‘ee to the view that
this: cannot be treated as a revision of tréining period. Thus, this ;rould

be curtailment of the training period and, therefore, in terms of Note

below para 302 of IREM, the direct recruits would be entitled to be given
s om ' ' -

i



senierity xwxtx after the normal period of training of 52 weeks,

i.e., -after 28.5.1989. Thus, the impugned orders dated -

2.9.11.1995 and 10.5.1995 deserve to be set aside and are hereby

- : quashed.  Accordingly, the seniority list of Diesel Assistants

drawn up in pursuance of the orders dated 29.11.1995 and"

10.5.1995 is alsc set aside.

19. In the light of the above discussion, we are of the view

b, ~ *
(1) The post of Dkeel Assistant for fthe year 1986, 198\and
1988 should first be filled up f{rom amongst the rizkers

that :

who were holding the post- of Die%el Assistant on ‘ud hoc
basis and who were found ¢ualitipd to hold the post in
the selection test held subsequendly.

The appointment- of direct -recruits to the post of Dlesel

Assistants would be treated as ad hoc till they are
appointed against the regu_lar post and they will be

entitled to seniority = from the notional date of

completion of normal training of 52 weeks or the date

they are appointed on regular basis whichever is later.

This would imply that the rankers would rank senior to

the direct recruits.

20. = The O.As are accordingly disposed of 'withithe' above

directions leavingv the parties to bear their own costs.
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