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- | Date of Order: 22.12.1998

1

O.A. No.404/92 Madan Lal & 63 others
With

O.A{7N0.172/96 Pukh Raj P & 7 others
With )

O.A. No.175/96 Madan Lal & 17 others

With
0.A. No.179/96 Champa Lal C & 5 others
Wwith | B
O.A. No.180/96 Iabal Khan & 14 others
i . With
0.A. No.201/96 Ciandra{Mani Pandey & 12 others

With

0.A. No.203/96 Robert Field & 7 others

— -

.« -Appli€ants-
VERSUS

The Union of India through the General Manager, Western
Railway, Church Gate, Bombay.

The Divisional Railway Manager, Western Railway, Ajmer.
The Divisional Personnel Officer, Western Railway, Ajmer.

4 to 40 private respondents. i
- « s RespOrdents
" With

0.A. No 70/95 Sanjay Kumar Sharma & 11 others

Y\
VERSUS pplicants

The Union of 1India through the General Manager, Western
Railway, Church Gate, Bombay.

The Chief Motlve Power Engineer (R&L), Western. Railway,
Church Gate, Bombay.

The Divisional Personnel Officer, Western Railway, Ajmer.

4 &5 prlvate reapondents.

. - -Réspondents



Mr. M.S. Singhvi, Counsel for the applicants in all the O.As. except ‘J
in O.A.‘ NO.70/95.

Mr. R.N. Upadhyay, Counsel for the applicants in O.A. No.70/95.

Mr. S.S.Vyas, Counsél for the respondents Nos. 1 to 4 in - O.A.
Nos.172, 175, 179, 180, 201 & 203 of 1996 and respondents Nos. 1 to_ _
3 in O.A. No.404/92 & 70/9§: -

- Mr. R.R.Vyas, Counsel for the réspoﬁdents—Nbs. 4 to 17 and 19 to 36
in O.A. No.404/92. ‘ '

None present for other respondents except respondent No.37, who was
dropped, in O.A. No.404/92,

Mr. R.N. Upadhyay, Counsel for the respondent No.5 in O.A. Nos.172,
175, 179, 180, 201 & 203 of 1996. '

Mr. M.S. éinghvi, Counsel for the respondent No.4 i 2.A. Noéz9/955

None present for|respondent No.5 in O.A. No.70/95.

&

N

CORAM:

Hon'ble Mr..A.K.f¥ﬁsra, Judicial Member

Hon'ble Mr. .Gopal]Singh, Administrative Member

& T ORDER

3

- i Per Hon'ble Mr. Gopal Singh

Applicants in Original Applications listed at Sl. No. 1 to 7

above are rankers and holding the post of Diesel Assistants on ad hoc
basis. They were appointed to the post of Diesel Assistant on ad hoc
baéis on various dates in the year 1986 to 1988. They are claiming

seniorit& over the direct recruits (respondents Nos. 4 to 40). -y

2. Applicants in the O.A. No.70/95 listed at Sl. No.8 aboge are
the direct recruit Diesel Assistants and they were appointed as

Diesel Assistants w.e.f. 11.1.1989. These direct recruits are

claiming seniority over the rankers (applicants in O.As. listed at

- Sl. No. 1 to 7).
T - f r ‘_.,J
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and, therefore, all these applications are disposed of by this_order.
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The seniority is governed by the same rules and regulatio;;\sl

4. Applicants in O.As. listed at Sl. No. 1 to 7 above have filed -

applications under Section 19 ~{31".*—thé Administrative "Tribun'als_, Act,

_ 1985-praying as under: - -

(i) | That by an appropriate order or direction, the order dated
10.5.1995 (Annx. A)Z) passed by the Railway Boarg be declared illegal

and be quashed.

(ii; That by an appropriate order or direction, the order dated
29.11.1995 (Annx. A/l) passed by the respondent No.l be declared

illegal and be quashed with all consequential benefits.

(iii) ~That if during the pendency of these Original Applications

deqléred illegal and be quashed with all consequential benefits.

1e s
R
e

filed this application 'under Section 19 of the Administrative
Tribunalév Aét, 1985, praying for .a direction to the .fespondents not
to give effect to the seniority list dated 24.11.1994 and that the
applicants be provisiénaliy allowed to be sent for training ‘for the
‘post of Shunfer.s and be proyisionaily appointeil to the said post. 1In
vfact, they are challlengingA the -position assigned to the rankers in
the sériiority list dated 24.11.1994, who have been placed above the
applicants in t':he\s‘;aid seniority list. oo
6. Operation of orders dated 29.11.1995 and 10.5.1995 has been

stayed by this Tribunal vide its order dated 24.5.1996.

.
/_» SN "J -

Applicants in O.A.” No.70/95 listed at Sl.No.8 above have

~ (Annx. B/2) and 29.11.1995 (Annx. A/1) then that order be also



promoted to the post of Shunters/Goods Drivers. That the respondents

»

\ .
7. Applicants' case in O.As., listed at Sl. No. 1l to 7 above is

that they were initially appomted as Cleaner, promoted on ad hoc
basis -as 2nd Fireman & Ist Fireman, drafted on the post of Diesel
Assistant on various dates in " the year 1986 to. 1988 and further

did not hold selections for the post of Ist Fireman from 1986 for two

years and in the selection held in Jenuary_-Februar'y, 3989 all the

applicants were empanelled for the post. of Ist Fireman (Annx. A/9j):

That as per para 137 of IREM,_ vacancies in the _cadre ofa.Diesel
Assistants are required to be filled up by laterpl induction pfﬁst

Fireman and 2nd Fireman subject to eligibility. co ditions. Shortfall

if any is _required' to be filled up by d.rect ecruitment through-

Ra.ilway -Recruitment Board That ' the respondent"‘ without following

the tra1n1ng of direct recru1ts was curtail-ﬂd to 26 weeks from 52

wee . That this curtailent of training was declared as rev151on of

. summarised as under:_

completion of 26 A_weeks tra1n1ng and were proposed to be placed in the

seniority list above“'" the rankers who were holding the post of Diesel

'Assistants on ad hoc basis prior to the appointment of direct

recru1ts, in terms bf the 1mpugned orders at Annexures A/l and’ A/2

though as per rules, the direct recruits were required to be iven

seniority from the‘date of holding regular posts after completlon of>‘

52 weeks tralning.-" ~Thus the arguments of the applicants can be

(i)' The respondents -should have assessed the vacancies in the
cadre of Diesel Assistants yearwise. o
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(ii) Selection from among rankers should have been done

1

- annually'.

(iii) Only after selection from amongst the rankers,

remaining vacancies if any, should have been filled up by

direct recruitment.

(iv) Curtailment of vtrainihg ‘of 52 weeks to 26 weeks should
not have been treated as revision of training period.

(v) If these codal provisions are followed, thg direct

recruits would not become senicr to the rankers.

8. The case of the applicants in O0.A. No.70/95 (likted at

S1.No.8) is that as per rules, -séniority to rankers can be assigned

s

-. from a date after. their selection to the post after due process.

wSlnce the rankers were declared selected after the direct recruits
_had‘ -joined their posts after due process, the rankers cannot be

. as#igned seniority above the direct recruits.

: 9. Notices of these O;Aé. " were issued to the' respondents and
they have filed their reply.‘ O’fficial'> respondents »in' their reply -
have admitted thét due. to éome unavoidable administrative reasons
selection for the post of ‘Fireman -could -not~—5e held sinée the year
1986 and select::-ions were made in the year 1989. They have, "however,
asserted that "vacancies >have been Aassessed‘ for ranker and direct -
rgcfuits and selection for the- rankers have been initiated and for
direg_;;_,_recrﬁits indent was placTed to th.e‘ Railway Recruitment Board,

' so the quota fixed for ranker and direct recruits has been followed

as laid down in the procedure". It has also been contended by the

PP |
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17 : official respondents that the training period was revised by the L &
competent authority (General . Manager, _P. E. ) and_ the direct -
- ' recruits are being proposed to be assigned the seniority over the '

rankers, as per rules and order of the Railway Board. _ - =

10.  We have heard the learned counsel for the part:les and perused

the records of the case carefully.

11.  For better appreciation of the issues involved in this case,’

we may examine p3ra -137 of I.R.E.M. which is extracted below:’ — .
"(1) The vacancies in the grade of Diesel Assist3fit in

- scale Rsdg 950-1500 may be filled as under:
(a; . 50% of the vacancies shall be filled by lateral
incuction} from among Ist Fireman who are at least 8th class
pass and §re below 45 years of age, in the case of shortfall,
by promofiion by usual selection procedure from among 2nd
Fireman o are at_least 8th class pass and are below 45
years of age. :

(b) Balance 50% of vacancies shall be filled by lateral
ind.«tion of matriculate Ist Fireman with minimum three years
of continuous . service, shoftfall, if any, by promotion of
Matriculate 2nd Fireman through departmental examination.

(¢} shortfall, if any, against (a) and (b) above shall be
: ' made good by direct recruitment through the Railway
el N Recruitment Boards. ' - |

L (2) . D1esel Ass1stants have avenue of promotion to the

post of Shunters (grade Rs.1200-2040), Goods Drivers (1350- °
. 2200) and so on in the runnlng c¢adrs as per procedure in-
N force." .

‘;\.

4

1_27.' A perusal of para 137 of IREM Volume I reveals that 50% of
the vacancies in the cadre of Diesel Assistants are to be fil’_"'ed up
by later induction from amongst Ist Fireman and in the case o%

shor.tfall by promotion by usual selection procedure from amongst »2nd
= - ' Fireman. Balance 50% of the vacancies are to be filled up by lateral
| '.induction gf Matriculate Ist Fireman and shortfall, if. any,. by

promotion ~of Matriculate 2nd Fireman through '.departmental

. examination. In case :tfiere are still vacancies left to be filled up
T '/~ 4 -Af[ ) A
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by the above brocedur_e, the. shortfgll if ;ny shall be made goodA by
'dire_ct recruitment. It wo_ulé, thus., be seen that the department has -
to condsider-the rankers for later—aml indu-ction/;;romotion to the post
of Diesel Assistant and o"nly___ if therc;:- is a | short fall, direct

- . recruitment is to be resorted to.- The respondents have submitted

that "vacancies have been- assessed for rankers and direct recruits

— and selection for rankers have béen initiated and for direct recruits
~4 indent was placed to the Railway Recruitment Board, so the quota
fixed for rankers and direct recruits has been followed as laid down
in the procedure". .This érgument of _the reépondents cannot be
sustained as para 137 provides for filling up the post first from
amongst the rankers and balance if any by' direct recruitment. ' Both
the process of filling up the post in the cadre of the Diesel
Assistanf cannot run together. It is very clear from 'para 137 that

vacancies in the cadre of Diesel Assistant should first be filled up

lateral induction/promotion from amongst the rankers and shortfall
Q‘ RN ’

i‘-‘?xiif":?’-any, should be filled up by direct recruitment. Thus it was a

1é§§e on the part of the respondents to have placed the indent with
el .
- the Railway Recruitment Board simultaneously. In the light of above

'

AN '
\“ & »o° _<discuss we conclude that the appointment of direct recruits as Diesel

ot
N oS ";ﬂ? '/"

Assistant was against the rules and can at best be treated as ad

hoc.
A )
&~ . ,
4 13. Coming . to "the assessment of the vacancies yearwise, our

atten'tion'has been drawn to bara 215 (£) (i) which is reproduced

below:

- : "The assessment of vacancies for selection post within the
" cadre will include the existing vacancies .and those
anticipated during the course of next one year plus 20% of

anticipated vacancies for unforeseen contingencies. = For

selection in the construction organisation, 50% of the number

of posts which exist in the grade under consideration for a

period of one year on the assessment date and which are

i o o EE = - oEe m—— -
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s , o -~ likely to continue should be taken into account. For .ex-

next two years should be taken into account.”

| S VRS
- vacancies is required ‘to be done every year.

para 216 of IREM, it has been specifically provided that ad"hoc
promotion should be avoided la's far as possible both in selection and

non-selection posts, where it was found inescapable and have to be

made in the exegencies of service,h they should be resortecjj \'to only

sparingly and.only for a short duration ¢f 3 to 4 months. Izvhas

4
selection posts, Fit is

further been provided t_hat_ in regard t
>essential that .alEL' the selection _should be conducted regularly.
While there is no objection to ad hoc_pro__otion being made in leave
g vacancies and short .duration vacancies,‘ d hoc promotion agalnst
regular promotion should be made only -after obta1n1ng Chief Personnel

Officer's approval The Chief Pers onnel Offlcer is requlred to

g‘éﬁlﬁf

: view selectlons of all posts afresh. The Ch1ef Personnel Offlcer

25 h
g }“ "

/
‘:;#A:{ (‘;:F':

promotlon and review the progress made in f1111ng up these posts by

e ~

o selected persons every ‘month. - It would, thus,

._Afselectlon. of _varlous. posts has to be ‘done on regular basis and the ad

hoc promotion should be resorted to sparingly and that too for 3 or 4

A~

et

months. Further ‘ad” hoc promotlon against regular promo«tion

v

has-to be w1th the approval of the Chief Personnel Off:Lcer who has to E

- ) regularly rev1ew the progress of f1111ng up these posts ‘on é‘egul»r
bas1s.
_ conduct selection to the post of Fireman from 1986 and the selectlon

= was only conducted in 1989 though the rankers were holding the post

-of Dlesel Ass1stants on ad hoc basis for sufficiently long perlods.‘ '

It is not the case of the respondents -that these ad hoc

promotion/appointments were continued with the approval of the Chief

Personnel - Officer.’ We thus find that the respondents have deviated

; - : cadre post, actual vacancies plus those anticipated in the .

-A closer reading of this para would reveal that assessmem; of

Further in_terms of

is requlred to keep record of havmg accorded approval to such ad hoc .

be seen that the -
sts'_ '

it has been adm1tted by the respondents that they could not

[T TN
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. from the established procedure as providéd in the rules. The respondents

O

~ have estimated the‘vacancie-s only‘ in 1989 when they initiated the cése for
filling up the vacaﬁcies in the cadre of Diesel Assistants .by’ lateral
induction/promotion or through direct recrﬁitm‘ent. ~ BAssessment .of
vacancies every year would also imply that rankers eligible for lateral
induction/promotion _ on the" cut cf _date for that year would only“ be
considered. | 'Aésessment ~of vacancies for three fears in one go may
»\{ somet ime 'result in a r;nker being considered for a vacancy for which he
% ‘was not eligible. The departmpnt is free to fill up the vacancies at one°
time but it .-is utmost necessary that vacancies should be assessed yearwise

and candidates eligiblé —::?or patticular year should only be considered for

the vacancies of that_- year.

15. In final analyc:s we observe that:

Hé cadre of Diesel Assistant for.that year should be considered first for

filling up thé vacancies of that Year, notwithstanding the fact that they

A were regularly selected in the year 1989.
S 16. Coming to .the question of seniority amongst direct recruits and

rankers, the moot quesﬁion is whether direct recruits should rank seniors
to the fankers eligible for 'promotionélateral induction té the cadre of
Diesel Assistant for the year 1986 to 1988 and secondly, the_curtailmént
of their trainihg from 52 weeks to 26 'weeks‘ should be considered as

curtailment or revision in the period of training. Both these questions
L _ . N
- - R ! .
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" are being dealt with'ig subsequent paragraphs. 5

17. .As has been mentioned earlier the post of Diesel hssistants are to
be filled up by~lateral induction of Ist Fireman and/or promotion of 2nd

Fireman and balance_if any should be made good by the direct recruitment

through Railway.Recruitment Board in terms of para 137 of,IREM It would,

thus be;seen that Ist Fireman and/or 2nd Fireman have prior claim. to be‘

appointed to the post of Diesel Assistant. In the instant case vacanc1es_

in the cadre of Diesel Assistants pertain to the year 1@90 to 1988.

i , B e
According to para 137 of IREM, .rankers should have first been appointed to

these posts and balance vacancies if any wouldlreqUire to\belfilled up by

the direct recruitment. The respondents have not giVen the distributions °

of - the vacancies yearwise. -Thus in our opinion vacancies in{the cadre of

Diesel Assistants should first be fllled up by the appo1ntmenL of rankers

to the post and, therefore, they would rank senior to tThe direct recruits.

is a fact that rankers were off1c1at1no on ad hoc baw:is on the post of

_D1esel Ass1stants from a date much earller than the appolntment of direct

h
recru1ts as D1esel Ass1stants.» It is also a fact that the respondents did

| not conduct the selection for Ist Fireman regularly and this has resultedﬁ
ﬁ\:fln the present d1spute." Had the respondents conducted the select1on '
regularly the rankers would have been app01nted regularly to the post ofv
Diesel Ass1stants. It is also a fact that when selectlon was hg{d by the__
respondents 1n the year 1989, all the rankers off1c1at1ng as D1esel )

Assistants on ad hoc bas1s were found quallfled to hold the post’of Dlesel :

, g

Asslstant. To say that ad "hoc app01ntment does not confer’ any rlght on
the appointee for regularlsatlon(»would be true to a certain extent. _ utf

when the rankers are allowed to-continue on ad hoc appointment for number

of years and no selectlon is held for the1r regular1sat1on as per rules,
‘th1s argument of the respondents would not be tenable. Since all the
rankers were . found quallfled in the selectlon, it would be just and proper
to appoint the’rankers on‘regular basis prior to the’appointnent_of the

- .osm AT
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direct recruits. Thus in our opinion all the rankers who were officiating
as Diesel Assistant on ad hoc basis prior to the date of appointment of
direct recruits and have qualified the‘Selection test‘held in January-

February, 1989 would rank senior to the direct recruits.

18. ~ On the question of training, it is seen that the rules provide for

52 weeks training for the direct recruits. This training was curtailed to

26 weeks in exégencies of work. In terms of Note below para 302 of IREM

-4 Volume-I, in case of curtailment of training, the direct recruits would be

T
4
"- .
—

entitled for seniority from the date they would have jcompleted the normal

training of 52 weeks. This has all along been the gtand of the official

respondents. However, the Raiiway Board vide its letter dated 10.5.1995

addressed to the General Manager, Western Railway, mbay, has ordered

that it is not a case of curtailment of prescribed trgining from 52 to 26

weeks for the concerned employees in the exigencies of service but one of

_ revision of training period from 6.7.1988 to 30.10.1992. With the issue

f3§§f this letter by the Railway Board the officia’ respondents have changed
their stand. On a query to the learned counsel of the respondents as to
what were the consideration for revising the period of the training and

‘hat  too only for the period from 6.7.1988 to 30.10.1992, the learned
It

: \_._M o .
=== counsel for the respondents could not produce any satisfactory reply.

has been alleged by the rankers that the curtailment of ﬁraining period

wgf was treated as a revision of training period under political pressure. As

has been mentioned above, the learned counsel for the respondents could

L —_

s —d .
not produce any valid reasons for treating the curtailment of training
period as revision of training period and that too for the period fror

6.7.1988 to 30.10.1992 only, we are inclined to agree to the view tha

=" this cannot be treated as a revision of training pericd. Thus, this woul'

be curtailment of the training period and, therefore, in terms of Noi

below para 302 of IREM, the direct recruits would be entitled to be giv

. ./ R P -~ a
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MEMBER (ADMN. )

Aviator/

seniority sxxix after the normal period of training of 52 weeks,

i.e., after 28.5.1989. Thus, the impugned orders dated

29.11.1995 and 10.5.1995 deserve to be set aside and are -hereby

quashed. Accordingly, the senlorlty list of Diesel A351stants

drawn up in pursuance of the orders dated 29, ll 1995 and

10.5.1995 is also set aside.

19. In the lignt of the above discussion, we are of the view
that : - : ) o
(1) The post of Djgel Assistant for the year 1986, 1987 i
1988 should first be filled up from amongst the ran\’kgfs
who were holding the -post of Diesel Assistant on ad hoc

basis and who were found qualified to hold the post in
" the selection test held subsequently.

(ii) ; ~The appointment of direct recruits to the post of Diesel
oy Assistants would be treated as ad hoc till they are
appointed against the regular post and they will be
entitled to seniority  from the notional date of
completion of normal training.of 52 weeks or the date
they are appointed on regular basis whichever -is_later.
This would imply that the rankers would rank senior to

the direct recruits.

20. The O.As are accordingly disposed of with the above
directions leaving the parties to bear their own costs. l
Sd/-
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